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HE, Title of this Pamphlet wee 
e one to expect an Account o 
2 3 7 08 = Value of ; o 9 * 
| ates in Scotland, and of the 
1 7580 85 Claims of Creditors, that the 
N Nation might at leaſt be infor- 
med of the effectual Benefit that may ariſe to the 
= Publick from the Maxims on which this Enquiry 
is founded, and from the Zeal of the Commiſſi- 
oners acting for the Ends, and in the Methods 
directed by Parliament: But the Performance 
it ſelf is rather an Apology for the Struggles 
and Oppoſition that have been made to the 
Courſe of Law, which already have almoſt 
& 2 | ruined, 


2 
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ruined, and if continued, muſt entirely ruln 
many innocent Perſons, who are the immediate 


Creditors of the Rebels attainted, and many 


more, whoſe Credit and Eſtates depend upon 


thoſe more immediate Creditors. 

This Author's Buſineſs is to decry the Laws 
of his Country, to murmur (as the Scots Statutes 
call it) the Judges, to miſlead the Nation into 


2 Belief, that the erecting new Tribunals in 
Matters Penal, and conſequently Odious in the } 


Senſe of Law, is a good Expedient for eſtabliſh- 


ing the Intereſt, Peace, and Quiet of the Go- 


vernment, and of the Minds of People in Scor- 
land; that the only means to do Jaſtice to 
the Creditors, is to truſt the ſame Perſons 
with the Determination of their Claims, 
who have. declared before examining, that 


they are for the moſt part fraudulent ; all. 
the Reaſonings throughout the Pamphlet are 8 
worthy of the End. | # 


But for diſcovering the Infincerity and Arti- | '2Z 
fice with which this Pamphlet is fill'd, it will be 
neceſſary to premiſe a few Particulars. IE 


1 ff. It is certain that the Parliament meant a 
real Security and Encouragement to the inno- 
cent and lawful Creditors, Tenants, Superi 


Vaſſals and Landlords of ſuch Perſons as ſhould 


become guilty of the Rebellion by the Statute 
1 Georgii, entituled, Aw AF for encouraging all 
Swperiors, &c. © Whereas (ſays the Statute) in 


** fuch Conjuncture eſpecially, it is moſt juſt to 
*© puniſh Rebellious Subjects, and at the ſame | 


© time to reward ſuch as continue firm and loyal 


Sito His Majeſty ; Therefore, &c. ” 


To | 


(5s) 


in To imagine that the Publick, fo ſoon as the 


te 


nn. I0E s, OF iy: 0 


Rebellion was over, cou!d or would alter or di- 
miniſh the Security given in and by the aforeſaid 
Act made when that Rebellion was juſt expect- 


ed, were to ſuppoſe it were capable to violate 


the publick Faith in the inoſt unjufftifiable man- 


ner. If it were allowable eo ſuppoſe, that 
ſome Men were byaſs'd enough by the Remains 
of National Prejudices, to lay hold of any Op- 


portunity that might diſtreſs the Faithful, as 
well as the Guilty in Scotland, and that might 
break in upon the Laws and Judicatories pre- 
ſerved and eſtabliſned by the Treaty of Union, 
in order to leſſen, or perhaps root out the An- 


cient Nobility in that part of the Country, and 


break in upon the Entails and Settlements of 
Families: or could it be ſuppoſed, that Men of 
ſuch Maxims could find Scotſmen Tools vile 


enough to advance ſuch Ends, yet it were moſt 


inhumane to believe, that either the Miniſters 


of State, or Two Houſes of Parliament, will 


receive any Impreſſion from Pamphlets, which, 
whatever ſpecious Pretence is made, do at laft 


lead to theſe deftrucive Ends. It is therefore 


certain, and muſt be acknowledged, that the 


Publick meant really what that Act does ex- 
_ preſs. . 
A4. The Encouragement and Benefit which 


the Publick has given, is not by engaging the 
blick Faith for performance of any thing to 


Superiors, Vaſſals, Landlords, Tenants or Cre- 
ditors of ſuch as ſhould go into the Rebellion 


then foreſeen. No! that had been very unrea- 
ſonable: As for Example; Pur the Caſe that a 
Rebel had 100 J. Sterling per Annam of Eſtate, 
| Y and 
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(6) 
and owed Debts for double the Value, it had 
been unreaſonable, that the Publick ſhould. pa) 
theſe Debts. The Encouragement propoſed b 
the Statutz, was not by way of Appropriation 


of any Fund that ſhould come to the Crown; fo 


that in no caſe the Publick became liable to the 
Superiors, & c. aforeſaid ; but the Encourage- 


ment given to theſe Perſons remaining faithful, 


was by giving immediate Acceſs to the ſaid ſe- 


veral Perſons reſpectively, againſt the Eftates of 


the Rebels, which might otherwiſe have fallen 


to the Crown by Forfeiture. Thus, in caſe the 
Superior ſhould go into the Rebellion, the Right 


of Supetiority of the Lands held by any Vaſſal 


of ſuch Rebel Superior, is by Words expreſs, 


veſted in the faithful Vaſſal: In caſe any Vaſſal 


holding Lands of a Subje& Superior, ſhould go 


into the Rebellion, the Lands ſo held, are by 
the Words of the Statute, appointed to return to 


the faithful Superior, to be conſolidated with MW 


the Right of Superiority, as if they had fallen 


by Recognition to him, or had been reſigned 


ad perpetuam remanentiam : The Leaſes lett to 
Rebel Tenants are appointed to ceaſe and return 


to the Landlord ; and where the Landlord . 
ſhould become Rebel, che Tenant is appointed 
to enjoy the Lands lett ro him without paying 


Rent for Two Years. All theſe Expreſſions do 


| ſtrongly veſt theſe Rights and Benefits immedi- 


ately in the Perſons to whom the Statute has 
given them, in a way to take place before the 


Forfeiture, or Right of the Crown, can take 
place; then follows the Clauſe in Favour of the 
Creditors : ©* And becauſe it is hard that any 
© Cxeditor remaining in peaceable and dutiful 


Alle- 


nz 
* 
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ce Allegiance to his Majeſty, his Heirs and Sue- 
56 cefſors ſhould ſuffer by the Rebellion of his 
© Debtor, Be it therefore Enacted, by the Au- 
© thority aforeſaid, that no Conviction or At- 
te tainder, on Account of the High-Treaſon, 
$ or Treaſons, abovementioned, ſhall hurt, or 
© exclude the Right or Diligence of any ſuch 
* Creditor remaining peaceable and dutiful, 
ce for Security, or Payment of any true, juft, 
© and lawful Debt contracted before the Com- 

© miſfion of any of the aforeſaid Crimes. 
The Words are plain, and can admit of no 
other Interpretation, than that the Debt and 
Diligence, that is, the Action, or jus perſequendi, 
I without which, a Debt is only a Name, ſhall 
remain to the Creditor preferable to the Right - 
Bof Forfeiture. For if the Creditor have not the 
ame Action and Execution againſt the Eftate 
pf his Debtor attainted, as he would have had 


f his Debtor had not been atcainted ; it can- 


Mot be faid that his Debt contracted before 
Jommiſſion of the Crime, or his Diligence, is 
gunhurtby the Attainder. It is therefore true, that 
he publick Faith is engaged for Performance 
of theſe Rewards, and Encouragements given 
an, and by that Statute made in the View of 
jan approaching Rebellion; but what is advan- 
ed in this Pamphlet, and was firft invented be- 
low, is falſe, viz. That the Publick is any other- 
iſe Debtor, than by leaving the Forfeited E. 
ates open to the Perſons reſpectively provided 
or, Creditors, and others, preferable to the For- 

feiture or any Benefit that may ariſe to the 
Crown by it. | 


24,j. 


Encduragements, ſo the Statute npon which our 
Authors whole Reaſoning is huilt, does moſt juſt- 
ly, and ip the moſt firm and ſolid Way, preſerve 


© nothing in this Act contained, ſhall extend, 
c. To take away, alter or diminiſh any 


* ſoever any Superior or Superiors, Vaſſal 


_ © unto, by virtue, or in purſuance of the Act, 
made in the firſt Year of his Majeſty, Enti- 
© tuled, An Act for encouraging all Superiors, 


e erary notwithſtanding. 


could that which is veſted, conſolidated, finally 


ſpectively provided for, in, and by the firſt AR, 


| © 
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240. As the above recited Statute gave theſe 


rhe Benefits and Advantages granced by the ſaid 
Act; for the Act of Enquiry immediately af- 
ter the veſting Clauſe, adds this Proviſo, before 
che Clauſes enacting the Powers of the Com- 
miſſioners, viz. © Provided always, &c. That 


„Right, Title, Benefit, or Advantage, what- 


* or Vaſſals, Landlord or Landlords, Tenant 
or Tenants, or any Creditors or others, con- 
&© tinuing peaceable and in dutiful Allegiance 
** tohis Majefty, are, ſhall, or may be Entituled 


a 


C 


- 


* &c.or to repeal, alter, or make void, any of 
© the Proviſions, Matters, or Things, in that 
5 Act contained, any Thing herein to the con- 


This is as plain as Demonſtration, and does 
of neceſſity, prefer the Perſons intended, to be 
encouraged by the former Act, to the very 
Right and Poſſeſſion veſted in the Crown for 
the Uſe of the Publick, by the 2d Act; and in- 
deed how could it in Juſtice be otherwiſe ? How 


given away, or extinguiſhed, or declared to 
remain unhurt, with the ſeveral Perſons, re- 


be again by the ſecond Act veſted in the Crown, 
to 
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to the Hurt of the Right Title, Benefit, or Ad- 
yantage given by the former? L 
If our new Spiric-Mongers of the Law, had 
been pleaſed co attend cothe Spirit of Clemency 
and Juſtice, ſo natural to his Majeſty, and co a 
| Proteſtant. Government, to that generous Spirit 
that ſhines throughout his excellent Adminiſtra- 
tion, for obſerving the publick Faith; had theſe 
who ſeem fond of the Spirit and Senſe of the 
Law in other Points, in this Caſe, but conſi- 


dered the plain Words, they: would not have 
rais'd ſo many needleſs Diſputes, highly preju- 


dicial to the Innocent and Faithful, who only 


have a Right to claim, and to whom the publick E 


Faith is engaged by both the above recited Acts. 


4thlz. It will not be uſeleſs to premiſe, that tha 


main Pretence urg'd for juſtify ing the irregular 


Steps taken in this Matter, is, the Hazard that 
sgaitious Debts, and falſe Claims will be brought 


ainſt Forfeited Eſtates ; and do not the Laws 


1 Scotland provide againſt Frauds as well as the 
Laus of every Civil Nation? Are not the 


Judges, whom our Author is diſpleaſed with, as 
capable to diſcover ſuch Frauds, by the common 
Maxims and Means of Law, as the honourable 


Commiſſioners, whoſe great Truſt cannot re- 


ate in them a Knowledge of Law, and Habit 
of thinking neceſſary for the conſtant Admini- 
ſtration of Juſtice ? If the Laws and Cuſtom for 


diſcovering of Frauds were not ſufficient, the 


common Method is to make new Laws, to go- 
vern che ordinary Courts of Juſtice ; the Au- 
thor does not pretend that there is no Proviſion 
made by the Law of Scotland for detecting and 
puniſhing of Frauds, neither does he ſeem to 

: __ deſire 
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Pag. 31. | Befire that any further Laws ſhould be 
made upon that Head, no! very far 
from it; the Author tells you, that he is for 
having the Commiſſioners made Arbitrators, or 
Referrees, a new and pretty Turn of thinking! 
And yet here lies the Secret, theſe Gentlemen 
muſt be veſted with a Power, to do above, be- 
yond, or without the Law ; for otherwiſe the 
Intricacy of Law Suits would remain, changing 
only the Perſons of che Judges, that is, chang- 
ing from the ordinary Courts to the Commiſſio- 
ners; if the Law is to be the Rule, what ſpe? 


_ tial Knack or Ability can be ſuppoſed to be in | 


theſe Gentlemen, to enable them to cut ſhort 
Law Suits, and decide knotty Queſtions be- 
yond the ordinary Judges, who have unfor- 


dure fallen under the” Auers Diſple- | 


Upon this Head of the Hazard of Frauds, 
one cannot but remark, how our Author and 
his Supporters differ in their Way of Reaſoning 
from the general Maxims of Law-and Govern- 


ment. Ic is a Maxim in Law, and that in Mat- 
ters Criminal too, that it is ſafer for the Com- 
mon- wealth to ſuffer many Criminals to evade 
_ Puniſhment, rather than that one innocent Per- 


ſon ſhould ſuffer ; if this Maxim were applied | 


to the preſent Cafe; Men would be leſs in Pain 
for the Hazard of fome Frauds or Stains ro be 


found in che moſt perfect Laws, and moſt exact 


Adminiſtration, as to which, humana purum ca- 


wit natarn, than for the Sufferings to which 


juſt. and lawful Creditors may be expoſed; 
but People chat argue from Paſſion, and private 


Views, are not able to bear theſe ſolid and 


moderate Maxims of Law. The 
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The Strength of Truth does in be 


$ . 


very Entry extore from this Author, Pag. 3d, 


one Verity, But ſays be, ſinee the Intereſt, 
© Peace, and Quiet of the Government, and of 
ce the Minds of the People in Scotland, have fuch 
& a Connection with the Safety of the whole 
ce Kingdom, they well may deſerve your Lord- 
© ſhip's Conſideration ”®. Now whether this is 
only ſaid by our Author, to catch at the Favour 
of his Reader, or with an Intention to keepit 
in his Eye, and improve it, will beſt appear from 
an impartial Conſideration of his Performance: 
would to God he could perſwade the Noble 
Lord he pretends to write to, whoever he is, of 
the Truth and Neceſſity of this Foundation; and 
in the next place, that the quieting the Minds 


| of the People in Scotland, is attainable wichouc 
= this extream Anxiety of bringing near whole 
Counties to Sale on pretence of the publick 
Good; and without ſhaking the Foundations of 
fte Laws and Judicatories, which by Conſe- 
WW quence, breaks the publick Tranquility; who- 
| ever ſpeaks impartially, or looks with Concern 


into that Matter, will find, that the Attempts 


made without Authority, and the Intemperance 


of Men naturally violent, in Compliance with 
their own Paſſions, pretending ſtill the publick 
Good, have had Effects very prejudicial to the 
quiet of the Goverrfment, and of the Minds of 
the People in Scotland, and by Connection 
(as our Author ſpeaks) to the Safety of the whole 


y | Kingdom. 


King William (whoſe Memory will ever be 
glorious and ſacred with honeſt Men) overcame 
à State of Rebellion _ more — in 
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(cnn). : 
Scotland, which flam'd during the Years 1689, 
and 1690, when that great Prince was engaged 
in a heavy foreign War, without extenſive For- 
feitures, new Commiſſions, new Laws, new 

Judicatures, Cc. It's true, that the Sparks of 
Jacobitiſm were covered under the Tranquility 
that followed, but theſe decayed by degrees, 
and would have been entirely extinguiſhed 
without new invented Rigours, if a fatal Glance 
given in the Beginning of the late Queen's 
Reign, and which indured but a few Months 
had not revived that malignant Spirit; and if 
the Maxims purſued from the Change of the 
Miniſtry in 1710, had not blown it into a freſn 
Flame. It is alſo true; that in the end of King 
William's Reign, the unhappy Proceedings in 
the Matter of Darien, did kindle Diviſions in 
Scotland, wherein no doubt the Facobite and Po- 
piſh Intereſt did mix; but then Jacobitiſm durſt 
not appear in its own Name, and theſe Diſtur- i 
bances were allay'd, and at laſt concluded by 
the Union. Thar State did, doth, and perhaps 
may for ſome: Years, | ſtill require that ſofter 
Means may be uſed to bring 'in the People of 
Scotland to a ſenſe of the Happineſs they enjoy 
under the Eſtabliſhment of a Proteſtant Govern- 
ment, and the Benefit that may come from the 
Improvement of Trade, and Intercourſe upon a 
fair and equal Foot; and when Men in that 
Country, are by a Tract of Experience, made | 
ſenſible, that the Church and every Order of 
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Mien, from the Nobility down to the Loweſt 1 


in che State, are taken care of with the ſame 
Affection and Tenderneſs, as they would have | 
been in a Parliament of Scctland, the Body of 
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the People will at firſt, in ſpite of their Proju3 


dices, acquieſce, and by degrees, come to love 
a Government, whereof they feel the Warmth 
and happy Effects, and coaleſce into that State 
of Union which was made for the Support of 
the Royal Family, the Maintenance of publick 
Tranquility, and Happineſs of the whole. 

It is true, theſe Conſiderations do not ſeem to 
be to the Taſt of our Author, but if he were real- 
ly a Lover of his Country, a hearty Revolu- 
tioner, a Well-wiſher to real Union, and Safe- 
ty of the whole; they would have deſerved his 
Thoughts, and muſt have been no leſs agreeable 


to any noble Lord, who has the like good Ends 


in view, than the Thoughts ſo warmly offered 

in this Pamphlet. 5 * 

Our Author goes on to beſpeak this 
Noble L——d's Attention, inſiſting Fag. 4. 


son the Weight of the Affair ro us all ; ſo then 

there are more concerned in the Argument even 

ty chis unwary Confeflion than the Rebels; 
But ſays he, Together with the Regard and 


< Concern, every true Britton ought to have 


© for the Good and Proſperity of every part 


«© of the united Kingdom, will excuſe my lay- 
| © ing before your L —— dſhip a few Impartial 
©. Obſervations **. Very good again, his Ob- 


ſervations are to be few and impartial, he's in 
the right to aſſert it, for no Man would credit 


much what proceeds from a partial Author, 
nay, a very partial one too, and yet this is the 


preſent Caſe, for all this fair pretence of Impar- 


tiality; whether the Author may not have ſuf- 
fered this Performance to paſs through ſome 
Hands for finiſhing Strokes, one cannot for 
1 | ; Cer- 


"yt 


with all the Tenderneſs to.the Court of 0 


the World, and haſts to grow rich, can be for 


Quarrel with the Judicatures in Scotland, muſt 
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(149) 
certain affirm, but the Thoughts, the Words, 
the ſame Profeſſion of Zeal for the publick 
Good, and reſpect for the Laws of his Country, 


beſides the anxious Concern our Author exprel+ 
ſes for the Relief of poor Creditors, are ſo per- 
fealy the ſame, with what a certain Gentleman, 
who handed this Pamphlet to the Prefs, has in 
publick and private made uſe of, that there is 
ſcarce room to doubt, that the Author is as 
much a Party in this Caſe, as one who begins 


the ſake of a good annual Sum, and the deſire 
of Powers that may at leaſt afford him means 
during the ſtanding of a certain Commiſſion, 
to raiſe a Fortune out of the miſerable Ruin of 
his Country-men, guilty or innocent, no mat- 
ter, and even at the hazard of the publick 
Safety, if it be true (as our Author ſays 
Pag. 34. rightly it is) that the Quiet of the 
Minds of the People in Scotland has ſuch Con- 
nection with the Safety of the whole King- 
dom : If a Man who projected and begun the 
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naturally be thought a Party in this Caſe, the 
Reader has Cauſe to ſuſpect, that our Au- 
_ Conſiderations cannot well be impar- 
tial. | = 

This is certain, The high Complaints concern» 
ing the Forfeited Eſtates in Scotland, with which i 
the liſtning Ears of a good many have been fil- 
led, had their Riſe from this fingle Point, vizz 
The Commiſſioners had a mind to name Friends 

of their own, Receivers of the Rents and Pro- 
fits of the Forfeited Eſtates in Scotland; * is, 
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One Gentleman who was of the Country had 
ſuch a mind; but the Creditors on Forfeited 
Eſtates applyed in the common Courſe to the 
Lords of Seſſion, to have theſe Eſtates ſequeſtra- 
ted. This diſappointed the Receivers named 
by the Commiſſioners, upon which many pro- 
| fitable Schemes might be built; and poſſibly was 
the Reaſon that the Commiſſioners, before they 
ſo much as had met with the Judges _ 
either of the Court of Seſſion, or Ex- *0O#od. 5. 
chequer, do, in à Letter to a Mi- 1717. 
niſter of State, tell, That the Courts 
of Juſtice were to oppoſe them in executing of 
their Truſt. The Gentleman who, one may 
think, was the main Spring of this Deſign, 
knew, that the Laws and juriſdiction of the 
Courts ſtood in the way, not of the Enquiry 
for diſcovering the Eſtates forfeited to the 
== Crown, nor of receiving of the Claims of Cre- 
28 dicors ; but of the fiyeer Point of naming Fact- 
WT ors or Receivers of the Rents. This drew out 
Wrath againft the Creditors, the Courts of Ju- 
ſtice, and the Laws, for the ſake of this dear 
Item: New Laws and New Courts are ſollicited, 
for our Author modeſtly leads the Thoughts 
- his Reader to a Bill that was dropt laſt 
ear, 1 
© Theſe Things ſhew too plainly the Intention 
of this Author: The whole Queſtion turns on 
ro Points, (If.) Had the Commiſſioners of En- 
Wquiry any Truſt or Power for ſeizing of, or for 
directing the Payment of the Rents of the For- 
feited Eſtates in Scotland ? If they had not, all 
the Controverſy between them and the Courts 
in Scotland, was Uſurpation, and a great * 


( 


3 


n 

ef the Authority they acted by; and the labori- 
ous Reports made on theſe Heads, are in Mat- 
ters not referred to them. ,(2dly.) Whether the 
Lords of Seſſion acted according te the Powers 

veſted in that Court by Eaw, in naming Be- 
ceivers ? For if they did, the Author's Reaſon- 
ings fall to the Ground. In examining of this 
laſt Point, there will be Occaſion to vindicate 
what has been done in ſequeſtrating the Eſtates 
of Rebels, and to explain ſome Points chrown 
5 for Amuſement of the Weak and Credu- 

ous. . | 


As to the firſt of theſe Points, It is as clear as 
the Light of the Sun, that from the Statute 
Anno 10 Georgii, entituled, An AG appointing 
Commiſſioners ic Enqujre, &c. That the chief 
Power given to them, was, that of Enquiring 
into the Eſtates forfeited, and Receiving the 


Claims that were upon theſe Eſtates. They 
have indeed a Power to ſummon Perſons before 


them for making Diſcoveries, and 

See Act 18. to impofe Fines upon ſuch as re- 
een, oi: They have a Power to grant 
Painting Com- Cearch 3 ke Diſ⸗ 
niſſoners to ertificates to ſuch as make Diſ 
Ezquire, &c. Coveries of concealed Debts: They 
have alſo a Power where Debts 

are ſecured or owing on Accomp, to. ſettle 
thoſe Accompts : And as to perſonal Goods and, | 
Chattels, they have a Power to ſell them. But 
in every Clauſe of the Act where Rents or, 
Money is appointed to be paid in for the pub- il 
lick Uſe, the Payment is directed immediate? 
ly into the Exchequer. The Commiſſioners, 
ower of Enquiry was to ſupply any Office 
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or Inquiſition to be taken or found concerning 
the forfeited Eſtates, but they had not the Shadow. 
of a Power to direct the Payments into the Ex- 
chequer, or to appoint Receivers or Stewards 
upon theſe Eſtates, and ſo they knew full Well. 


litteral Exprefion's only, That all Appendix ts 


Perſons poſſe ſt of perſonal Eſtates . enen 
ſnall make Diſcovery of the ſame, * ee 


and particular Values thereof to the Commiſſi- 
oners, &c. and ſhall pay in, or account for the 
Profits of the ſame. This being the real Truth, 
what Colour or Pretence could the Commiſſi- 
oners have to complain as they do, that they 
mer with Difficulties in the diſcharge of their 
E C 
There is a Complaint that the Exchequer in 


Scotland would not ſuffer the Commiſſioners to 
lay their Hands upon the Chattels which were 


become in the King's Power and Diſpoſal, by a 


Tirle wholly ſeparate from that of the Forfeitüre, 


viv. by the Contumacy of ſuch as were charged 
to appear upon à late Statute. The Charge and 
Contumacy were both before the Acts of Rebel- 
lion for which theſe Perſons were attainted ; 


and tho' His Majeſty was pleaſed to grant to the 


Publick what fell co Him by che Forfeiture, 
He did not grant what other Rights were in 
His Perſon, and therefore che Exchequer was in 
the right to inſiſt upon it, as their Duty to 


= bring in the. Eſcheat Goods for the King's 


Uſe, and yet the, Commiſſioners did not con- 
tent themſelves to complain, but uſurped a 
Power at their awn Hand to ſieze ſuch of the 
Goods as they could come at, without a 
” C oF 
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for new Authority from Parliament, tho it g 


plain they 2 ſuch Authority, and uche 
to have had it by the Bill which was broug 

in laft Seflion. 5 
© The true Cauſe of the Quarrel with the Ex- 
chequer may be gueſs d, poſſibly from Appendix, 
No. 18. joyned with ditto, N'. 5. for from theſe 
it appears, That tho the Pretence uſed for na- 
ming Receivers was the bringing the Rents in- 
to the Exchequer, yet the Receivers named 


by the Commiſſioners were not to go there 


directly and immediately, no! the Receivers 
Verre to pay in the Rents to the 
See Appendix, Exchequer only as the Commiſſi- 
No. 5. oners ſhould order. In the Conte- 

rence with the Exchequer, the 
Commiſſioners ſtarted a Difficulty that might 
juſtifie them for not giving ſuch Orders, for 
then the Commiſſioners diſputed the Power of 


che Exchequer to receive and grant good A- 
quittances, nor could the Opinion of the Ba- 
rons, and the undeniable Security found for 


che Money, remoye this Diſpute. There was 


the Money muſt have remained in a friendly 
Factor's Hands (no doubt uſeleſs) altho' the Cre- 


ditors muſt in the mean time ſtarye, and the | 


Publick ſuffer. This uſeful Superintendency 
over the paying in of Money once brought in- 
to the Factor's Hands, was even by the Scheme 


of the Bill, brought in laſt Year to continue in 


« 


the Commiſſioners. _ 


vi 


And the Struggles which the Commiſſioners 1 | 
raiſed with the Lords of Seflion were moſt, un · ; 


accountable, who gave thein Authority to call 


the 
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“CT. 
the Court of Seſſion to an Account, or enter 
into the Examination of the Power of naming 
Receivers? If the Commiſſioners of Enquiry 
had no ſuch Power, then the Proceedings on 
that Head, under the colour of an Act of Par- 
liament, was an Uſurpation; and it was no 

leſs Abuſe to mention their awful Maſters, 
as well as what the Commiſſioners . _ 
ſay, That having met with a See Letterfrom 
e Diſappointmenr intheir ficſt and * Com 7 
© greateſt Difficulty that could 7%, f Sa 
„ befall them, (viz. The Diſpute n, Appendix, 
with the Lords of Seſſion) they No. 7. — 
* Were reſolved to apply to Parlia- 
ment, who they hoped were willing and able 
4 co relieve them, they would refer all Matters 


S 2 


C 


A 


W < in that Diſpute to thoſe who ſent them; the 


WW © Commiſſioners in a very awful 


„ay tell, they will nor depart Appendix, 
4 in one tittle from their Com- No.17. Fol. 55. 


ce they had the very Letter of an Act of Par- 
© liament to go by.” What is this other than 


IF < miſſion, being fully perſwaded 


WS the over-awing the Courts of Juſtice, and the 


Miniſters of the Law, on pretence of Powers 
which the King and Parliament never gave 
them? Powers which Men are but yet ſoliciting 
to obtain, and which it's hoped the Wiſdom of 
the Nation will never agree to. 
If the Court of Seſſion had proceeded wrong- 
fully, or unjuſtly, to the Prejudice of the 
Crown, or Publick, every Body knows, that 
Appeals ars now pretty common, and if the 
King's Lawyers Had been dire&ed to interpoſe 
Appeals, the Caſes had been examined in 
| C 2 due 


(20 Xx 


due Form; but the Commiſſioners, or rather, 
indeed, one Gentleman of their Number, on. 
whom the Management of their Affairs in Scot- 
land was chiefly left, and who his P be 
lieved to have known better, Was above ſuch 
litele Confiderations. Its likely he had forgot 
that one of the Reaſons inſiſted on in the Decla- 
ration of the Eſtates of Scotland, upon which 
they proceeded to find and declare, That King 
Lene 7th, by endeavouring to alter the Cote! 
itution, from a limitted Monarchy to an Ar- 
bitrary and Deſpotick Power, had forfeited the 
Crown, was, By ſending Let- 
| See 48." and * ters to the chief Courts of Ju-, 
Orders of the © ſtice, not only ordaining the 
Aale ane. © Judges ro ſtop and deſiſt, ine 
. die, from determinin of Cau- 
land, April 5 e rom determin 8 
- 14th. 59. {of © ſes, but alſo ordering and com- 
ce manding them to proceed and 
“ decide in Caſes depending before them con- 
% trary to Law.” What was it leſs to write in 
the manner the Commiſſioners did to the Lords 
of Seſſion, concerning the Rights of the Cre- 
ditors depending before them? Did not the 
Commiſſioners, in this Caſe at leaſt, uſurp the 
- rorpacc boa of the Houſe of Peers without Ap- 
paler” 

When this Objection was moved before the 
Courts below, they covered themſelves with a very 
thin Pretence, viz. That che Queſtion was moved 
in the Name of the King's Advocate, tho? in real 

Truth the ' Commiſſioners were 
Appendix, Parties, and by their Report made 
No. ©, AS, .. Parliament, it appears plainly 
end ſtats chat Diſpute as a Dith- 


r culty 


* 
„ 


8 


. 
* . 


E 
culty they met with in the Execution of their 
Truſt: And indeed the Liberty theſe Gentle- 
en took to make uſe of the King's Advocate's 
Name, was a kind of Peccadilio. They had no 
Wſach Warrant, the Advocate himſelf was on 
the Road, coming from London; Sir James 
WS:ewart, then Solicitor, was at Carliſle, by com- 


mand from the Government, to attend the 


rials; but a. certain Gentleman, who was ele- 


rated with the Power of the Commiſſion above 


Jau reſpects, invented the Method of giving in 
the Petition in the King's Advocate's Name, 
without his Knowledge, and made one of the 


the Petition preſented to the Court, without 
Wreflecting that the King's Advocate cannot pro- 
ceed in ſuch Matters, without Inſtructions 
from His Majeſty, and that ſuch Example 
may be of ill Conſequence to the King's Ser- 
vice at another Time, for the King in Matters 
of Judicature acts in the Name of His Advo- 


tion, is under the Great Seal: Now if Men 
may, without His Knowledge uſe His Name, 
that Truſt may be abuſed moſt certain). 
3413. This extraordinary forwardneſs to 
name Receivers, or Stewards upon the forfeit- 
ed Eſtates, entering in Quarrels with the 
Courts of Juſtice, and carrying Complaints 
to the Parliament, is ſo much the more ſur- 


IF prizing, becauſe the Commiſſioners at the 


{ſame Time knew they had no ſuch Powers, 


and that this is the Caſe, will appear to any 


Man that will turn his Eye to the Memorial 
170 er 


9 
« 


Officers named by the Commiſſioners, their Re- 
rendariu, or Maſter of their References, ſign 


4 cate, whoſe Truſt, with a Power of Subſtitu- 


. 


they hays to conſtitute Factors; and in the Let- 


** the Methods —— We ſhall take to extricate 


t ceſſary for cauſing the Iſſues and Profits of 


ſuch Thing in the Act of Parliament. The | 


and Letters in the Appendix, Fal. 3d. 
Appendix, NC. 2. The Commiſſioners in the 
Fol. 4. Memorial modeſtly own there ß 
ſome Queſtion as to the Power 


ter to a Noble Lord, Ocfoben z 3d. 
{NE + :. x716, 206 Commiſfioners, after 
—_ * ___ having acquainted his Lordſhip, W 
That they would carry themſelves with the greateſs 
Regard to bs Inclinations in every part, they ad- 
dreſs themſelves in theſe Words, Hoping 
not only to be favoured by your Advice, but 
likewiſe to be fortified by your Authority in 


te our-ſelves, &. Thus the Commiſſioners, 
who by the forecited Memorial, 5 O&ober, 
made ſome Queſtion of their Power of naming | 

Factors, were now come to a poſitive Reſolu - 
tion; then a little lower in the ſame Letter fol- 
lows, © The Words of our Act not being full |: 
* and diſtinct wich relation to the Powers ne- 


© theſs Eſtates to be paid into the Exchequer, i 
does almoſt cut off our hopes of the Publicks 
* reaping any Benefit by the Rents, &. 
% except we be ſtrengthned by your Lordſhips iſ 
*©ſupport in following the Senſe and Spirit of WM... 
te that part of our Act which appoints the Iſſues, Wi 
* G. to be paid into the Exchequer, without 

* exprefling the particular Methods by which 
* we are to make good that appointment.” 
But with Submiſſion, what put it in their Heads 
that they were to make good the Payment of 
the Rents into the Exchequer ? There is no Ahe 


Com- 


(23) 


icular Method for what they wiſhed to have 
Ween in their Power; but what was then to be 
one? Why truly, theſe, or this, Gentlemen, 
Wor Gentleman, apply to a Miniſter of State, 


Peyond their Powers. It is not likely that 
here will be found in the Records of Parliament 
ne Example where Commiſſioners veſted with 
Authority from Parliament, and obliged to re- 
ort to Parliament, have adventured to acquaint 
Hoch Houſes, That if a Miniſter of State would 
3 Rk them, they would go beyond the Pow- 
rs entruſted to them by the Law. 
= But now hear one Word more, They weed 
Jo be ſtrengthned and ſupported in following 
"i the Senſe and Spirit of a Law beyond its 
Expreſſions, they proceed to explain them- 
elves, © What we mean by the Spirit of the 
5 Law, is, That we ſhould appoint Factors to 
receive and bring in the Rents of the ſeveral 
= Eſtates into the Exchequer, &. And then 
Hollows a long train of Reaſonings drawn from 
Nonveniencies and Inconveniencies, but chiefly 
harging the Law, the judicatories, and the 
Whole Country, except the Commiſſioners 
Wand their ſpecial Friends, with as many ill Cha- 
racters as could be invented. It were endleſs to 
make all the Obſerves that might ariſe from this 


1 the Commiſſioners addreſs themſelves, never 
ehought this Letter worthy of an Anſwer; if 
Ys had, it's preſumable it had been laid before 
ths 


ommiſſioners were ſatisfied in Conſcience and 
common Senſe, that the Act expreſſed no par- 


End cell him, if he'll ſupport them, they'll go 


A noble Letter, but two Things cannot be omit- 
q ed; the Firſt is, That the noble Lord to whom 


( 24 95 

the parliament, as well as his Lordſhip's Anſwer 
of the 13th of October, to that of the Commiſh- 
oners, wherein they complain of the delay of 
Proſecution of ſuch as had fled from Juſtice, or 
were lurking in the Country, and who were 

not, as then, attainred. In the 
Mencia next Place, Tho' the Gentlemen | 
Fol. . could not of a ſudderi bring them. 

ſelves to think, but there was ſome 
queſtion as to their Powers to name Receivers 
or Factors, and tho? after they were reſolved to 
do it, they ſtill remained under an Impreſſion, 
that they had not the Words of the Law on their 
fide, but were ready (belike after the Example 
of a certain great foreign Prince happily de- 
ceas'd) to carry the Spirit beyond the Expreſſi- 


on, as that Prince uſed to do by the Spirits of 


Treaties, if they could be ſupported; yet by 
the 22d of Fanuary the Authors had wrought + 


themſelves up to a belief, or were willing to im- 
pole it on the World, that the Letter of the Las 


was for them; and thus they end their An- 
ſwer to his Majeſty's Advocate's i 

Fol. 55. Memorial, We thought it our 
* Duty to let your Lordſhips 

* know, that we will not depart one tittle 


© from our Commiſlion , ſince we are fully 
© perſwaded we have the very Letter of 
an Act of Parliament to go by.” Here 


was the Law, the Letter of the Law, 


the very Letter of the Law aſſerted by 


theſe Gentlemen as of their ſide, afrer they 
had named Receivers of the forfeited E- 
{tates, notwithſtanding they knew they wanted | 
the Expreſſion of the Law to ſupport them. 


Nay, 
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Nay, in the Forecited Letter to the Lord 
1 — d, they ſay in expreſs Words, The Rents 
| of the Eftates will ſink © If we tye ourſelves fo 
« cloſe to the Words of the Law, as to take no 
te other Step for making the Rents to be paid 
&© jnto the Exchecquer, except what is literally 
ee expreſt in the Act, which is only, that all 
<«< Perſons who have forfeited Eſtates, ſhall make 
« Diſcovery, and pay or account for the Profits 
c of the ſame. Thus it muſt be granted, the Gen- 
tlemen knew their Duty at leaſt, and ic is to be 
hoped, that the Wiſdom of the Nation will con- 
vince them and the World, that no Dream of 
| Indulgence, Favbur, or Power, can excuſe Men 
who go beyond the Warrant of the Law, in 
their particular Truſts: - © SO? 
| Laſtly, What then could be the Temptation of 
| theſe Gentlemen to go beyond their Power; to 


W raiſe ſuch Noiſe of Merit on ſo unjuſtifiable a 
Foundation; and to detry the Laws and Judi- 
WE catories of the Country, and, if it were poſſible 


to raiſe againſt them the Indignation of the Kinp 
and both Houſes of Parliament * 
lt cannot eſcape the Obſervation of the World, 
ho theſe Diſputes have happen d: The Sub- 
jecd is that of Touching of Money, not indeed 
by the Com rs; but by Receivers named 
them, and recommended by one or two ſin- 
gle Perſons. This leaves room to ſuſpect partial 

| Views. It may be no Gentleman meant it; but 
when Caſes that come under the Confideration of 
a Law-giver, in order to be provided for, the poſ- 
libility of one ill Conſequence that may happen, 
is to be prevented. It is not impoſſible that the 
Rents ot the Eſtates might have been applied fot 
| 2; ares 
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purchaſing of Claims: It is not impoſlible that 


the Creditors finding Obſtructions, and a very 
3111 Countenance made to the legal Courſe of 
their Rights, might be induced to ſell their 
Claims pretty Cheap; and it is eaſy to imagine 
who might be the Jobbers on ſuch Occaſions, | 


Whether the adding of new Powers to the Com- 
miſſioners, in the manner propoſed laft Year, 


may not rather encreaſe this Evil, than diſcou- 
rage it, others will judge, eſpecially if the Cir. iſ 


cumſtances of the new Powers propoſed be well Ml 1 
confider'd. _ be: 


The Lords of Seſſion, ſametimes directly, and || 
ſometimes by inſinuation, are loaded with the 


Charge of Diſaffection, and particularly in this 
matter, and there are not a few who are brought Wt ” 
to believe that that Court is filled with Jacobites, Wl - 


altho*-it is moſt certain, that the Judges who 


ſit there are Perſons of known Ability and In- 


tegrity, and that more than two thirds of their 
Number, have had occaſion to give the moſt 
Sabſtantial Proofs of their Loyalty, ſo chat 
ſpeaking Honeſtly, there is no Sett of Men, 


whether they be conſidered as a Body of 15 


Ordinaries, or as of 19 including Extraordina- 
ries, where there is leſs cauſe to fear, that want 
of warm Zeal for the Government, or Hearty | 
deteſtation of the Rebellion, and the ends pra- 
pos'd by it, may produce a vile Compliance | 
with Fraudulent Clamours, or with the Intereſt | 
of Rebells. But that leads to the next Head, 
only it may be uſeful to abſerve, that Gentle | 


men, who have already willfully and koowingly Wl 


exacted themſelves above the Rights and Powers | 
they have; and who have, in conſequence of — 
Step, 


( 27 ) 


Step, made themſelves Parties, or in ſome ſort 
Accuſers of the Court of Seffion, with a view to 


themſelves, or fuch who write for them, are not 
to be too eaſily credited in that Point. 5 
The next thing to be examined, is whether the 

Court of Seffion, hath acted according to Law 
in this matter? > PR 
And for clearing that point, it has been al- 
ready obferved, that the Superiors, Vaſſals, Ten- 
nants, and Creditors of Forfeited Perſons, re- 
ſpectively had no other Security given them by 
the Government, for which they are Entituled 
to by the Act primo Georgi, for 
encouraging Superiors, Vaſſals, Fol. 365 
c. But their being Veſted with Rv. 
WW Rights to hold the reſpective advantages ſecured 
to them, according to the Courſe of Law. 
= The Creditors being preferred to the Forfei- 
ture, or which is the ſame thing, having their 
=s Debts, Rights, and Diligences preſerved unhurt, 
= were at liberty to ſue for Security and Payment 
in the ſame Way as if no Attainder or Fortei- 
ture had happen'd, and by neceſſary Conſe- 
Wy quence, the Judges were bound to give them ju- 
Es {tice and Diſpatch. 

2dly, The Court of Seſſion has done no more: 
for if no Forfeiture had paſt, a Creditor might 
have obtained Letters under the Signet, by Order 
ot Court for Arreſting his Debtors perſonal E- 
tate until Payment were made, where the 
cKArreſtment is uſed for Debts due by Bond 
and Judgment, and until Security ſhould be 
found where ſuch Arreſtment proceeds on Suits 
depending, or the like. And juſt fo every Cres 
| | D 2 ditor 
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have part of the Powers of that Court veſted in 


f 


3 5 
\ | 


ditor in Scotland may obtain Decree of the Court, ni 
adjudging his Debitor's real Eftate, unleſs the el 
Debitor pay the Debt; and having ſo adjudged, I. 
the Creditor may turn the Debitor out of Poſlef- ri 
ſion till the Creditor is paid; where the Claims BW p 
af Creditors have not paratam E xecutionem, it is 
the Right of every Creditor to ſue his Debtor, in 2 
order to obtain a clear Decree to be the Ground WM h 
of Adjudication, or other Execution: Where c. 
there are more Creditors who have the like rea- R 
dy Execution againſt the ſame Eſtate, it is the fi 
Eight of the Tennants and Poſſeſiors to relieve BW P 
themſelves by exhibiting a Bill in the Court of Wl tc 
Seſſion, called a Suſpenſipn on multiple poynding, Wl P 
complaining that they are expoſed to double Di- 0 
{ireſs, at the Inſtance of ſeveral Creditors, pre- R 
tending Right to the ſame Rents, tho they can © 
in Law be only bound to pay once; upon which Þ 
Suſpenſion, the Creditors, leaſt the Rents ſhou'd r 
periſh in the Hands of the Tennants, have a © 
Right to apply that a Receiver ſhould be na- © 
med, finding ſufficient Surety to anſwer for the © 
Rents, to ſach as in the Event ſhall be found to v 
have beſt Right. As alſo Creditors have Right ſi 
to demand a Secueſtration when a Debtor is f 
latitans aut in fuga. And in general, where-ever | 
there is a Danger that the Rents may be embe- C 
_ zel'd, or that one Party prevailing, may Seize ll 7 
by his Power, and have the Advantage of Poſ- Wl © 
ſeiling in prejudice of another, there the Judge 
may be apply'd to for Sequeſtration; and in 
lach Caſes the Judges do and ought to interpoſe. 
It is the Right of Parties who apply for ſuch * 
© Sequeltration to name Receivers upon ſuch E- | 
1 


ſtatec, and the Judges only can confirm, and have 


7 8 , 
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no cancern in the Qualities of the Perſons named 
except where the Parties are in Diſpute, the 
Judges muſt interpoſe, and decide which of the 
receivers Named by the Two Parties ſhail be 


preferred. 


This is the Right of Creditors to Demand, 
and the Duty of the Judges to Grant: Nor 

ave the Lords of Seſſion, in any Inſtance con- 
cerning the Forfeited Eſtates, gone beyond theſe 
Rules. Neither is there any ſingle AQ of theirs, 
from which any Concluſion can be drawn of a 
Prejudice intended either to the Creditors, or 


to the Crown, or indeed from which any ſuch 


Prejudice can ariſe. On the contrary, whatever 
our Author is pleaſed to ſay, it may with good 
{ Reaſon be afhrmed, after comparing the Forms 

of Proceedings in ſuch Matters where the Pro- 


perty of Eſtates, or the preferences of Incumbe- 
= rances comes to be conteſted, there is no Court 
ot Juſtice in Europe, that is govern'd by Rules 


of greater Exactneſs and Juſtice, and more cal- 
culated to Diſpatch; or that doesi puniſh 
with more Rigor the evil Practiſes or Frauds of 
ſuch as are entrufted to receive the Rents of E- 
ftates, than the Court of Seſſion in Scotland. 
The Author, in ſeveral parts of his Pamphlet, 
does endeavour maliciouſly to repeat the Ha- 
zard of long depending Law-Suits, and of Em- 
= bezlements and Tricks, committed by Perſons 
= entruſted with Sequeſtrations : But that Way 
of Reaſoning is only to amuſe, or to excite a 
Deſpite in a Reader unable to judge of the Law 
of Scotland, and who unwarily ſuppoſes that his 
Author is impartial, and able to judge of that 
Law, ſuch a Reader will eaſily conclude, that 
the Judges muſt be in the wrong, if they are 
AE ĩͤ 


thought worthy of Cenſure by ſo learned and 
'fincerea Perſon as our Author. Thefe Storte: 
can prevail on no Body on fecond Thonghts, 
What Man, foberly thinking, will not rather 
judge that the Authority of a Court of Juſtice is, 
and ought to be in the Senſe eſpecially of 3 
Law-giver, of greater Weight than the private 
Opinion of any ſingle Perfon or two, however 

cConceited of themſelves. "10065" een; 
One muſt be arrived to a ſtrange meaſure of 
aſſurance, that for the Pride of ſupporting his 
argument or Scheme, will adventure as it were 
to expoſe the nakedneſs of ones Country, and 
take up the Cudgels againſt the Laws, the m 
Courts of Judicature, and indeed the Body P. 


of the People, and for ſo poor an end as R 
is propoſed in this Pamphlet, to #rraign th 


every body, as Diſaffecied, Ignorant, or v. 
Partial, that comes not into his dear Notions. tei 
es. *The Author States the 5 hi 
ok the Caſe stated. Caſe and concludes, © This I v 

take to be the Caſe, and then e 


oes on in his obſervations. = ha 
This, with his good leave, is no fair State, for ſon 
that Implies the ſetting forth the Fact, as it is Cr 
in it ſelf, and the Concluſions drawn from it on ¶ the 
both ſides: But our Author has willfully only hut 


Stated his Notions, to Favour his poor Obſerves. Aa 

It is a miſtake, that the King is diveſted of the 
any Poſſeſſion, the Receivers, or Stewards Named Art 
on the Eſtates, do not poſſeſs in their Names, i 
they are only keepers, or Cuſtodes, even of the © 
very} Poſſeſſion, leaſt the Rents ſhould „ f 
or one Party ſhould have the advantage of 


— 


" 
* 
2 
4 


3 ( 3r ) | 
the other, untill their Titles, whether it be as to 
the. Poſſeſſion, or to the roperty be Tryed. 3 
Secondly; His Majeſty, and the Publick having 
preſerved the Debts, Rights, and Diligences 'of 
Creditors unhurt, any Sequeftration being he 
Effect of a Lawful Creditor's, juſt Debt, is pi 
ferable to the Poſſeſſion veſted in the Crown, © 
W becauſe, that Act that veſts ſuch Poſſeſſion, does 
= fave from the Effect of it the Rights and Benefit 
that the Lawful Creditor is Entituled to, by 
che often Cited Act, For encouraging Superiors, 
LF ali. a. „ 
it may be here obſerved, that the Encourage- 
ment granted by the Bounty, peculiar to 4 
W Proteſtant Government, did in ſo far relax the 
EKigour of the late Statute of Treaſon, whereby 
the Laws of England, in matters of Treaſon, 
were extended to Scotland, and thereby the In- 
Wfereſt of the Creditors in Scotland, was put on 
the fame Foot, in effect, as it was from the Re- 
volution down to the Union, the People of 
= Scotland had long Complained, that Forfeitures 
bad been extended to the hurt of Creditors, and 
ſome others, and therefore with the offer of the 
Cron, and the Claim or Petition of Right, 
che Commiſſioners for Scotland were Inſtructed, 
hambly to Prefent to King Villiam and Queen 
gary, in the Name of the Eſtates of Scotland, 
the Grievances of the Nation, whereof the third 
Article is in. theſe, words That Forfeitures 
in E of Vaſſals, Creditors, and Heirs 
= of Entail are a great Grievance. For Remedy 
Wot whic!: Grievance, their ſaid Majeſtics were 
opleas'd to paſs an Act in the Parliament of 
cot land, Anno 1690. And it is very Remark- 
| | able 


3 


. 4 | 
. * " nn 4% =P 17 
— — = „ 7 r wy — * F £4 4 
: - 33 = i. Ie OC N - 
— * — a jy 
. R : 5 . 
1 
54 
- 
1 
* 
- 


1 e 1 © by ö 
N — 2 4b ds 2 4 


'» 
5 A = 
e . 
k ö 


- 
— 


d Rr Wir of” (ha. — — k n 
_ 7 rr CE" 22 * — Rn 14, ,, 
0 £F 4 4 2 a - * o MSI” 
PX x y — aſs ö T 


2 1 2 8 5 2 2 — - 
2 S Fc 
# bo . : W 


more provoked,” yet none ever laid the Fotinda- 


their Debts, Cc. But the Statute ends in this 


- 
= 


o _ 


( 33 3 


able, that tho' no Prince before him ever wal 


tations of ſo much equality and Juſtice in Tryals WJ 
for Treaſon as this Prince did in ZEnglaxd, as 2 
( 


well as Scotland, but yet it is further to be obſer- 
ved, that the very ſame Meeting of the Eſtates Þ 
of Scotland, who Forfeited King James, and 
Setled the Crown on King Villiam and Queen 
Mary, and who levied an Army againſt the 
Rebels, who oppoſed the Settlement, yet they | 
at that very time inſiſted on the Article of 
Grievance abbve receited,*arid to ſhew the boog 
neſs of the Government, there is ſtill among 

the Acts of Parliament to be found one Anno 
1696, Entituled An Ad for the better Payment of 
the Creditors on Forfeit Efates. Whick provides 
the King or his Donator, may call the Creditors 
before the Lords of the Seſſion, that the ſaid 
Lords may ſet off to them ſuch Parts and Parcels 
of Lands, as ſhall be ſufficient for Satisfying of 


r | = WD 
Fut (i. e.) without prejudice always to the © 
&« ſaid Creditors to poſſeſs conforin : to their {i © 
„Rights and Diligences, ay and while the ſaid 175 
* allocations be made; as alſo to affect the i © 
*© Moveables of the ſaid Debtors, when Forfeited 4 Pt 
* as formerly. Whoever compares the Clauſe 50 
in Favour of the Creditors, in the Act of the n 


firſt of the King, For Encouraging all Superzors, 
&c. With the aforeſaid Act of the Parliament of 
Scotland, 1696. Will not think that either the 
Creditors or the Lords, have acted againſt the 
Right or Intereſt of the Crown, ſo his Majeſty 
havipg Generbuſſy, and with a Preamble, that 
e ee contains 


( 33) 
contains Reaſons of Wiſdom, and great Huma- 
nity preferred the diligence of Creditors, they 
had a Title to aſk thoſe Sequeſtrations, and the 
Court was bound to grant them. | 


His Majeſty has purſued the ſame moſt Gra - 
Wcions ſteps of goodneſs which were obſervable 
n King Villiam, by the two Statutes abovemen- 
ion'd, the Rights of Creditors are preſerved un- 
Hurt. And by a Proviſo in the Act of Enqui- 
, that Benefit is left intire to them, notwith- 
tanding the Veſting of the Forfeitures in the King 
or the uſe of the Publick. What Gebazi muſt then 
Pur Author and his Aſſiſtants be, who for the 
Love of having the Rents come to his Friends 
nd Confidents, will purſue, and officiouſly 
erplex the Creditors, ſtudying to deprive 
hem of the full Benefit which his Majeſty 
Wneaned that they remaining Faithful ſhould en- 
e Ds 


Can our Author think that the Terrors 
rought upon the Creditors, the ſtarving of ma- 
By a poor Family, who by theſe Diſputes unne- 
eſſarily and irregularly raiſed, have been diſ- 
WE ppointed of the Payment of the Intereſt due to 
them out of the forfeited Eſtates, will be reck- 
Wn'd good Service to the King? Certainly, 
hen theſe Matters are truly conſider'd, the 
Adviſers and Struglers for fingering of the Rents, 
ill meet with juſt Reproof. W 
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ſtances commonly known : One is of K. Jane 


gainſt his Majeſty's Advocate, Plantif for bis Ma. 
Jeſty's Intereft ; the King ſtood up in Court andi 


when they had even to his Face given Sentence 2 


„ 

This Author is highly Cenſurable, for blaming if 
ihe Court that has held, and does, and ought by 
Law to hold the Scale between the King and 
the People in Matters of juſtice in Scotland. Out 
Princes have fat in that Court, either Perſonally WW 
or by their Commiſſioners, down to the Union, 
and being preſent, have had Caſes decided againſt 
their known Sentiments, and where they them 
ſelves were Parties. There are two famous In. 


the 6th of Scotland, and 1ſt of Great Brittain, who 
being preſent when the Judges gave Decree al 
ſaid, He hoped that none of his Subjects would ini 
Time coming. murmur at his Judges as partial 


gainſt himſelf. Another happen'd when Fames, then 
Duke of Albany and Tork, afterwards K. Janas 


the 5th and 2d, fate as Commiſſioner, repreſent + 
ing King Charles the 2d, in a Caſe wherein theo: 
Crown and his Royal Highneſs was perſonally@Þn 
concern'd,and where the King and his then Min ſp 
ſters ſhewed great Earneſtneſs to prevail, yet th hat 
Court of Seſſion gave Judgment againft the King not 
Advocate, and againft his Royal Highneſs. Ia ind 
both theſe, and innumerable more Inſtances, the err 
Court of Seſſion proceeded with a decent Reſpet it th 
to the Crown, and ſteadily maintain'd the Laus ou 
of their Country. There did not want Men Wn, 2 
who in Anger would have ſtirr'd up the King, 7 
lad 


and his ther Royal Highneſs to Revenge, and to 
form new Medels of judicatures, but in vain. 8 


— — — — Pm 


=) 

That Court has kept clear of Parties as far as 
humane Nature 1s capable of, in Times of Fa- 
dion and Civil War; and every Attempt to 
tleſſen its Authority, has been attended with un- 
BE grateful Effects, which the People have felt, 
and the Contrivers themſelves have at laſt been 
WF drought to repent. | 


oa 
3 


_ The Author having very un- 
fairly Stated the Caſe, proceeds Fol. 5, and 6. 
to obſerve (1ft.) that thoſe DO: 

= crees were paſt in a Summary way on Appli- 
cation tothe Court of Seſſion by a few Creditors, 
moſt of whom produced no Evidence of their 
Claims, but were really the neareſt Relations of 
the Forfeiting Perſons, or entirely in their In- 
tereſt, to which one may juſtly oppoſe the fol- 
owing Obſerve; - . 


All Orders of Court for Sequeſtra- 
oon are Summar, and ſometimes done I/. 
n the Application of one Creditor, 


WE (pecially where there is a Notorious hazard, 
hat the Eſtate of a Debtor may be Seiz d by 
"0 nother Party, in this Caſe the Poor Creditor 8 
ading that the Publick had Bountifully pre- 
err'd their diligence to the Right and Poſſeſſion 
f the Crown, and juſtly believing that if they 
ould ſtand ſtill, the Crown would take Poſſeiſi 
. and that, in that Cafe they would be left at 
certainty, till Acts of Parliament ſhould be 
ade, had reaſon upon * flight and Forfe 3 
4 2 0 


© ” : 
of their Debtors, to apply in due form for 
Summar Sequeftration. 4 


If ſuch who where not Creditors, or had no 


Titles to ſhew obtained Sequeſtrations, why did l 
not the Commiſſioners allow the King's Advo- Wil 11 
V make that Objection, WM d 
1 33 for the Court of Seſſion by V 
1 Ke that very Interlocutory De- ſc 
cree ſo much complain d on, left it intirely to f 
the Commiſſioners to inſiſt on that Point, the n 
King's Advocate preſent in Court, offered to 
inſiſt upon it if the Commiſſioners pleaſed, * he 
4 1... 1: - Afterwards preſſed them to pro- Wl ne 
Appendix 1ſt. ceed with vigor, for removing 
No. 16. | ore "me py 
DE nn all obſtructions in the Common Ml ſur 
Courſe of Law, adding that in that way, thoſe Re 
Matters might be brought to a fpeedy Conclu. I to 
ſion, but how the Commiſhoners received this be 
| Addreſs, their anſwer will ſhew; en 
+ Do. No.r7. they ſeemed then rather to want 
| the Opportunity to Complain, than 
to go on to Extricate the Creditors, and bring 
the matter to a Concluſion, this is certain, had 
theſe Gentlemen thought fit, the Incumbrances 
had been brought to a Clear State, but that would 
have fpoiled a fine Scheem it feems. . a 
Now let indifferent Men judge who was ta the 
blame, the Court of Seſſion that was willing ta Ac 
receive thoſe very objections now inſiſted on, or 
Cor 


the Gentlemen who would not make nor have 
them made? 7 | —_— 


Ey) 


But after all, why does not our Author ac- 
quaint the Publick what Creditor it was, and on 
= what Eſtate Sequeſtration was obtained, withont 
= ſhewing Evidence of a Debt? He might have 
done it by way of Appendix, but it may be 
== Vouchers by way of Appendix have not ſuceeded 
ſo well in ſome Caſes, in the mean time he will 
forgive one who really does not know the Fact, 
not to take it on his Aſſertion. . 
The Obſervation, that ſome Creditors were 


Wy near Relations to the Forfeited Perſons, has 


ſuch Creditors are entirely in their, that is, the 


| gh — 

* 1 . 
8 . * 
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= Rebells Intereſt, is a very Calumny, or nothing 
to the purpoſe : If ſuch Creditorswere in the Re- 
bellion they have no Title to claim; If by being 
entirely in their Intereft, he means that a Widow 
"3 "4 or Child, or Brother, c. of 2 Rebell 
vi th that ſuch Rebell had never been Guilty, 
and find in them that jura Sanguinis nullo jure 
Civih divimi peſſunt it is nothing to the purpoſe. 


The Author proceeds to his Second Obſerva- 
tion, that no appearance was made, nor regard 
had to his Majefty's the and Publick Intereſt in 
theſe Forfeited Eſtates; even after the 2 
Act of Parliament veſting them in the Fol. 6. 
Crown for the Publick Uſe, and naming 
Commiſſioners to enquire; To which is oppoſed. 


Second 


at that time abroad with leave for his Health, 


as ſhould be moſt proper for the Service, and 


never had; on the contrary, the Commiſſioners 


Caſe, they had the truſt, if the Exchequer, or if 


a Creditor, the Commiſſioners coumted it an | 


OT: 
Second Obſervation, The King's Ad. 


2d. vacate cannot be charg'd with want of 
regard to his Majeſty's Intereſt; he wa 


he left a Subſtitution at the Office of a Secretary 
of State Blank, to be filled up with ſuch Names 


one was named; who accepted, and with him 
other two Aſſiſtants were Named as Council for 

the King. Mr. Forbes, who had a Subſtitution in 
June 1716. gave ina very hearty Repreſentation MW 

to the Court of Seſſion, which if it had been 
followed, might have put an end to diſpute in 
a great Meaſure before no. 


But what could the Kiogs Advocate, or the 
King's other Lawyers do? In ſuch Caſes they 
behoved to proceed by Inftruftions which they 


in every Memorial and Letter, in every difpute 
inſiſted upon it, that the Courts of Juſtice, aud 
the Common Courſe of Law was out of the 


the Seſſion pretended to do Juſtice at the Suit of | ; 


oppoſition: to them, and threatned to ſhake off 
the Duſt of their Feet againſt any who ſhould 
do fo, they were reſolved to apply to Parliament, 
they would refer Matters to thoſe who ſent 
them, and would not depart one Tittle from their 

Commiſtion, and talking to the Lords of Seſſion, 
they artfully named their awfull Maſters. 


Thy 


h 
= Thus either the King's Lawyers having no In- 
aruction, muſt have entred in a Wrangle with the 
cCommiſſioners of Enquiry, or remain in Inaction 
ie be GC + TS 7 0 7 MF 
= The Judges were no lefs free of all blame, 
for nothing being objected for the King, Iudex 
on Impertit Oficium niſi rogatus. Indeed by the 
aw of Scotland, a Judge cannot enter upon 
Iny Caſe, that is not brought before him in 
orm. | 5 
But ſee the admirable Uſe of this: Our 
Author has no particular Engagement for con- 
tinuing of this Commiſſion, if he could ſee a 
better and more effectual Way propoſed. 

hat is, than the Method of the Bill brought 
n laſt Tear. „„ 1 


But why will not our Author ſuffer the Laws 
Wnce to operate, to be tryed at leaſt ? As the 
Waſe ſtands, the Judges are gagg'd, and yet to 
We deprived of their Juriſdiction for not ſpeaking, 
the Objection is made for the fake of thoſe whom 
ur Author ſeeks to have veſted with theſe very 
WP owers that belonged to the Lords of Seſſion, for 
ot having regard to the King's Intereſt when 
Whey were hindered to enter into the Matter. 
low one ſees why ſo l Struggles 
have been made; Why the Wheels have been 
ruck off the Chariot of the Law : For had the 
ommon Courſe of Juſtice taken place, there 
Wold have remained no Opportunity for our 
WAuthor's preſſing the Continuance of the Com- 
niſlon with enlargement of Powers; tho! with 
reat Reſpect be it Gid, the Gentlemen otherwiſe 

deſerving 


2 . — 


4 — 22 + - 
4 7 6 * ia 
— —Ah⸗ 


— 


— — I 
a 1 ; 1 N * 
> ——_—_— — 
. AIG CLE. 
— . wn * . 
a wed = ” R 
3 „ * W- o * : * * at) * Y 
a . . "1 * - 
- ** * , 2 
o 


— 5 84. - N ä * 4 
rer 2 = * 5 . in 65 4 "we p > »* g - xj 
_—y = : "2 © e — De. 2 78 , * —— — - 
ogy Sg „ a oi ot r - < * — f - 
fs * 1 , EP.s Fo SV” * . n .. 7 thin. Mei Aa", "Ft 3 "os ee Nun , 
oh * - . i * * Ta * * 1 l : o » 
WE bad , Lg - * + #F . { r 
- . s * ww K 


9 
4. 
85 
: 
S 
21 
8 


„ x - 
, - * a dad ZI . 
l ”y 
een, 2232 


—_— 


— — 


I £5 -- . . 222 — tag + 58 IL a r g — 
erm UN³³! no ICS 
4 > N | 4 . 2 * 4 Mi . * £ . ge — We, * — 
* — 
a 40 N 


3 J — — 
„„ * 


r Ai. Lf es 


EL op * — RA = C 
: 7” ery ro. * Ss as # toe 
* 1 ” 


* q * , > 
. 9 * — 
„„ 2 STE 22-4 »A® BY wY 4 mg 
—— — — 5 . 4 — 
- — — — ” — b . 4 
7 


——— —⅜¾ . 
7 
— 


would conclude againſt all Laws and Forms, 
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deſerving, have not the Qualities neceſſary to ; 
prefer them to the ordinary Courts of Judica. Wl © 
tures in the adminiſtration of Juſtice. Whatever & 
Abilities, or other politick Capacities theſe Gen. 
tlemen may have to recommend them, the know- f 
ledge of the Law of Scotland, is not ſurely one of * 
them; and yet that is neceſſary in this Caſe, for 
the Debts due to Creditors have been contracted by 
that Law and no other; the Law in ſuch Caſes u ſe 
the Right, the Birthright of the Subject; the Con. 
tract or Obligation from which the Action orf 
Debt ariſes, is nothing but a Tye of Law, vincuim f 1 
Juris. It is againſt Senſe that a Man contracting 0 


And it is ſtill more Irregular in this Caſe 
where the Creditors have the publick Faith en- i 
gaged to them, that their diligences, that is all 
manner of Law Suit, and execution, ſhall remain 
unhurt, to what purpoſe, Reſerve Law Suits and 
diligences, if at laſt all that is done in Law mull 
be repealled, to make way for the Arbitrary De. 
cifion of any Perfons whatſoever, on no bettet 
Pretence, than that it is for diſpatch and eaſe of 
Creditors: A Reaſon, which if it were good; 


and for eſtabliſhing Arbitrary Will of Referee 
and Arbitrators. This is over great haſte, if ever dit 
there was any, and makes good the old Saying, till 
Feſtinatio eft woverca; Juſtitia, Great haſte is a ſtep:¶ con 
Mother of Juſtice. Heats often proceeds from Cr: 


Paſſion, private Aimes, or violence of Temper. 


Our Author's Third Obſervation is, That thoſe 
Sequeſtrations were not fought till after the E. 
n ſtates 
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W ates were Forfeited, tho? ſome of the Rebels re- 

W mained in Priſon long before Tryals, but after 

W Condemnation, and when the Pablick's Title 
took place, then Sequeſtrations were ſought and 
ranted, as if ſuch had been to be conſider d as 
Hates without Poſſeſſors, and whereof the Rents 

were in danger of periſhing. 


Io this may be oppoſed the following Ob- 


ſervat ion. 


= Obſerve 3d. Our Author ſhews the greateſt 
Malice to carry his Point. The Meaning of the 
= Obſerve is, to ſhow that Creditors have not the 
fame Indulgence for the Crown, as they would 
have had to their Neighbours the Debitors ; 
= where is the Crime in this? But now the re- 
al Truth which our Author could not well be 
ignorant of, is, That the Creditors were under A- 
ſtoniſhment when they heard of the Project of 
= Velting the Forfeitures in the King for the ptib- 
lick Ule ; they knew not what to do: To throw 
out Money in Law Suits for ſecuring their Debts 
before they knew the Purport of the Bill, they 
Wthought ſcarce needful ; but ſo ſoon as it paſt; 
they fell to work, depending on the Proviſo fo 
often above noticed. 5 | 


One other thing is alſo certain, that the Con- 
dition of many of the Rebels was not known; 
Wtill they were attainted, but then their Debts 
coming abroad ſurprizingly, the diligence of ths 
W Creditors was quickned. _— 
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Our Author's aft Obſerve i is, That by the Se: 
queſtrations, the King's gracious Intentions for 


the Benefit of the Pablick, and eaſe of his 


Faithful Subjects, are like to be diſappointed, 
and the Creditors who are Entituled to have 


Payment of their lawful Debts, have a ſad Proſ- 
pect of tedious and expenſive Law Suits, before 
their Debts can be Setled, and none reaps Bene- 


fit but the Factors or T ruſtees, or rather the 
forfeiting Perſons themſelves to whoſe Benefit, 


more than for the Intereſt of the Creditors, moſt 3 


of thoſe Factors ſeem to ad. 


To this Obſervation may be oppoſed, That 1 


3s full of burning Spite, and very inſincere. It 


is a Miſtake that the Sequeſtrations either can dif- 
appoint the King's gracious Intentions, or the 
Payment of the Creditors. ; 


The Sequeſtrations complained of, preſerves 
the Rents to the Crown, and to the Creditors, 
fall as well as they would have been, had they 
been paid to theſe named by other Perſons, nay 


better; for the Receivers or Factors named by 


the Seſlion, have found Security beyond Exce- 


ption, to Accompt for the Rents which they may 


receive; and if it were otherways, the Office 


where the Sureties are taken, is liable; theſe Re- 
ceivers are accountable for the Intereſt of the | 
Money in their Hands, allowing a Year from the 


Time that it has or ought to have been received. 


On the other hand, the Receivers named by 
t 
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the Commiſſioners, were not bound to pay the 
Money received by them into the Exchequer of 
Scotland, no! they were to do that as they ſhould 

be order'd by the Commiſſioners, and that cou'd 

not be ſoon, for the Commiſſioners had found out 
that the Court of Exchequer in Scotland had no 
proper Receipt ; and by the Scheme of a Bill that 
was near paſt laſt Seſhons, the Commiſſioners 
were ſtill to have Power to Name Receivers, 
and theſe were to wait their Orders before that 
they could pay Money into the Exchequer ; juſt 
as the Receivers of the Seſſion are to wait the 
Orders of that Court, before they can iſſue any 
Monies : So that the Caſe is at leaſt, no better 
the one way than it would be the other, 


As to the Creditors, for whom our Author 
puts on ſo melancholly a Face, they neither ex- 
pect Good from his Hands, nor can they in the 
Way he pats them. He complains of expenſive 
Purſuits ; all the Expences are ſcarce greater than 
the Fees already paid into the Enquiry-Office, at 
delivering of their Claims. The Hazard of long 
Suits is a Chimera: It is well known that Rank- 
ings, (that is) Decrees or Orders of Court decid- 
ing the Preference of conteſting Creditors, con- 
form to their Rights and Diligences reſpectively, 
and directing Pay ment accordingly, proceed by 
the late Rules of Court very expeditiouſly; and if 
the King ſhould think fit to order his Advocate to 
proſecute the Diſpatch of Claims, the Author 
muſt knoy, that all things go Summarily where 
the Crown is Purſuer; nothing has, or can ob- 
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ſtruct the ſpeedy ſettling the Claims of Credi- 


tors, but the artful Methods taken to hinder Pro. 


ſecutions before the ordinary Court. Neither F 


the Sequeſtrations, nor any unwillingneſs in the 


Judges to. diſpatch, can be ſaid to be the Cauſe | 
w by Creditors ſuffer ; On the contrary, {ome 


of the Factors preſs to have their Accounts ſet. 
tled ; ſome Creditors alſo preſs for Diſpatch, 
and both obtain it. The Court tender of the 
Intereſt of the Crown, calls the King's Lawyers, 
but they want Inſtructions. g 


What our Author ſays at laſt, That the Fa- 


Etors are more Truſtees for the Benefit of the || 


Rebels, than the Creditors, is without Evidence, 
and yet this Falſhood has got ſuch Credit, that 
there are not -a few who imagine that all the 
Rents of Forfeited Eſtates in Scotland, go ta 
Sweden and Itahy, &c. It is hard that ſuch In- 
veniions {hould fo eaſily find Belief ; but the 
Truth is, the Factors named by the Seſſion, dare 
not part with the Money in their Hands, know - 


ing how ſtrictly they muſt Account fo ſoon 


as theſe fine Diſputes are over. But ſuch Calum- 
nies are neceſſary for Men, who blacken the 


Courts of Juſtice, and the Laus, to make their 


new and untried Schemes pals, 


Our Author begins, after his Candid and 


good Natur'd premiſſes, to offer what Occurs 
in point of Law, that matter is ſo involved in 
Terms, that it were in vain, in a Performance 
like tins, to purſue our Author Step by Step; 
what has been ſay'd, will enable a very ordinary 
$64: 3: wh TELE Capacity 
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Capacity to diſcover the Fallacy of our Author's 
Reaſonings. To which add one general Conſi- 
deration further, that is; our Author is a pri- 
vate, not to ſay Officious Medler io the Argu- 

ment; and tho“ all the Lawyers that have ap- 
peared on that ſide of the Argument, were Con- 
curring, yet there are Moral Proofs that they are, 
for certain Regards, very partial. On the other 
Hand, the Court of Seſſion has decided againſt 
what our Author advances concerning Sequeſtra- 


tions, and that unanimouſly too; for tho“ one 


Judge refuſed to Vote, which indeed was to Refuſe 
to do the Law evenly, and might by the Law of 
Scotland, in the Caſe of any other be Puniſhed, 
yet every body that attended were Convinced, 
that could that Judge have done it with a ſafe 
Conſcience, he would have diſſented. 


Tho' our Author affects a mighty 
concern for poor Innocent Creditors, yet he 
cannot but know, that they inſiſt on the Law as 
their Property, they ſubmit to the ordinary 
Courts by a habit, which is the effect of Sub- 
mitting to Laws, which no Wiſe State ever 
did endeavour to leflen, and for the ſame Reaſon, 
as well as for Twenty others, too obviouſly 
ariſing from the Caſe, the Body of the People 
in Scotland, are like to look on any new Judges, 
| to be appointed to put Forfeiturs in Execution, 

with Rigors which the People never knew, no 
otherways than as ſo many new Executioners 
and Tormentors, our Author's fine reaſonings 
to the contrary notwithſtanding. 
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OF 
What our Author ſays, on this Head, 
is built on falſe Principles, for not to mention 
his narrow Conceits about the Nature and Uſe 
of Sequeſtrations, he ſuppoſes, but without Foun- 
dation, that the Publick becomes Debitor to the 


Creditors of Forfeiting Perſons; There is no ſuch | 
thing, the Publick Credit is good no doubt, 
where it is given, and as it is given in this 
Caſe, it is only given to preſerve the Right of 
the Creditor unhurt. | "of 
He argues, as if Sequeſtration were 
only given, or the Debitor turned out of Pof- t 
{lion where he is Bankrupt, but this is a miitake, WW 1 
any one ſingle Creditor may adjudge the Eſtate I 
of an obſtinate Debitor, and bring an Action 0 
againſt his Tennents for their Rents, whereby r 
the Debitor will be Diſpoſſeſſed, till the Creditor WW ft 
ihall be Payed the utmoſt Farthing, tho' the 8 
Debitor were opulent, and the Debt ſmall, and 2 
where more ſuch ad judgers concur to Diftreſs the Wi <t 
Debitors Tennents for their Rents, Sequeſtra- WW © 
tions may and ought to be granted for the ſake Mil © 
of all concerned; A Rebel Debitor B 
Contumax et in fuga, two main Reaſons for Se- 
queſtration, the Publick is not Debitor, and has c] 
graciouſly permitted to the Creditors the Exer - af 
ciſe of their Right, notwithſtanding of the th. 
Attainder for Treaſon, fo the Creditors go on PU 
as if the Publick were not 1n the Caſe. "wh _ 
The Author, to render Sequeſtrations iſ © 
odious, throws here and there Reflections, as Lo 
if the Stewards named might have Influence 3 
| an, 10 


„ 
fo hinder the Proceedings in Setling the Diſ- 
putes amongſt Creditors, which is a miſtake; 
a Vigilant Creditor, may, as the Law ſtands, 
bring any diſpute to a Concluſion very ſpeedi- 
ly : Nothing can binder diſpatch, but the Neg- 
ligence of Creditors, not following the Di- 
rections of the Court: The Stewards, or Faci- 
ors have no means to meddle in that thing, it is 
no leſs Malicious than Groundleſs, to Inſinuate, 
that ſome Receivers, or Stewards, have kept Mo- 
W neys in their Hands for Twenty or Thirty Years. 
= If there can be Inſtances of this kind found, 
they muſt be very rare, and depending on very 
particnlar Circumſtances in Fact, ſo as to have 
no weight in any Agument, at all times any 
Creditor had Lawful Means to compel a Recea- 
ver to Accompt, and that Matter, within theſe 


few Years, by ſtanding Rules of the Court of 


Seſſion, has been made very ſhort, clear, and 
| 21moſt free of Charges. Beſides, our Author 
certainly does know, that on this particular oc- 
caſion the Lords of Seſſion have reviewed all the 

Orders of Court, that concern ſuch matters, and 


have taken effectual care to prevent abuſes. 


The main Amuſement, rather than con- 

cluding Argument, is taken from the Dif- 
affection of Factors, or Stewards, Named by 
the Court of Seſſion, which is nothing to the 
purpoſe; why did not this Learned Gentleman, 
and the Managers of the Diſputes below, inſiſt 
Jon theſe Objections before the Court? The 
Lords did little leſs than entreat them to do 
it. It was ene of the Heads of a Bill on 
which they were heard before the whole 


Judges, 
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TO .. 5 
Judges, but they refuſed to make Objecti- 
ons; theſe were, for Reaſons Politick, reſer- 
ved for another Place: And now, it ſeems; 
it is expected they will Operate. And after 
our Author's Way of Arguing, the Court of 
Seflion is not to be Truſted, for failing to do 
their Duty in Points, which with great Ad- 
dreſs they were deprived of the Opportunity 
to decide in. 8 Ft 


- Oar Author with the ſame good Intention that 
ſhines through the whole performance, Inſinu- 
ates often, that the Stewards named by the 
Seſſion have ſent large Sums abroad to the 
Rebels. This Charge has no other Proof but 
our Author's ſaying, That there 1s good Ground 
to believe it. There is Proof of very good 
Facts that lead. to believe the contrary. Thele 
Stewards are bound, and have found Bail to 
make the Rents forthcoming. Is it then to | 
be ſuppoſed they would . expoſe themſelves; 


7 Families, and Bails, to the Hazard of Wl '" 
Diſtreſs, if they ſhould be ſuddenly called up- Us 
dn. And they cannot reckon that it can be t 
otherways: £7 _ T 

If the Sureties found by the Fad fo 
drs or Stewards named by the Seſſion, are Pe 
not good enough, they would have been re- be 
moved, and ordained to Accompt for the paſt, el 
or to find better Sureties immediately, if the 1 
Commiſſioners would but have made the Ob- fre 
jection: But, indeed, the Fact is not ſo, the 2 
ſurities found are above all Exception. — 


Out 


fs io oy ( 49 ) 5 8 a 3 
Our Author being deeply, God knows, cofi- 
cerned for the ſalus Populi, hints ſomewhere, 
that under Colour of the Factors the Rebels do 
really poſſeſs; and this is a terrible Misfortune 
indeed, but our Author does not deſcribe his 
Facts ſo as to afford one Opportunity to con- 
tradict him; and yet there muſt be ſome mi- 
ſtake, for Factors or Stewards, named by the 
Lords of Seſſion, are bound to account, not on- 
ly for what they do, but for what they may and 
ought to receive, how then can it be ſuppoſed 
that they will allow any other to poſſeſs and 
convert the Rents to his own uſe? _ 
Having diſpatched what more immediately 
concerns the Law, our Author goes on to his 
wretched angry Politicks; his Aim from the Be- 
ginning is to ſhow, that a new rigorous Tri- 
bunal is neceſſary; for this end he does, as 
the Builders do, throw down old Walls, levels 
and clears the Ground to ſet up a new Build- 
ing; but it is certainly hard to ſap the Foun- 
dation of the Laws and Judicatories under which 
the People have lived with Comfort ſo many 
Fears, only to ſet up a Summer-Houſe or 4 
Tent to accommodate a few Gentlemen, but 
for a few Days, and for a very particular Pur- 
pole, and yet the moſt of our Authors Reaſon- 
| ings conclude nothing at all, or conclude no 
leſs than to demoliſh the Seſſion. 
_ His Premiſes are pretty odd; he ſays, that to 
arraign or accuſe the Lords of Seſſion, is far 
from his Intention, how ſincerely, let the Rea- 
der judge; he poſſibly thinks, that it is no Fault, 
having engaged himſelf in a publick Argu- 
ment; to carry it on 2 far as 2 ſtrong Will, go 
7 


8 — — bg et 5 ” — — 4 4 5 % 3 8 * — = * - 
8 _m_ _ > S OS I's * — N , - = 
- — 2, ee „„ owl 2 K 5 ** > 3 * * 
> ; 


Intention, and a noble Opinion of himſelf can 
carry it. This is, it may be, in his Senſe, to 
do like a Man of Spirit, to recommend him- 
ſelf co Buſineſs preſently, and that he may af. 


terwards make amends for it. But if he be fo 
impartial, or has fo much Temper left, let 
him chink of the Strokes throughout his Book | 


publiſhed, when and for whoſe {weet Sake eve. 
ry Body knows, let him think how for a Mo- 


mentary End, he has, as far as in him lies, en- 


deavoured to leſſen the Awe and Reſpect, that 
Confidence and Regard, which he ſays the 
People of Scotland have for the greateſt Judica- 
cory ; let him think that what he publiſhes now 
muſt come under the Obſervation of the ſeve- 
ral Parts and Members that make up the Le- 
giſlature, not indeed in Parliament; but indivi- 
dually let him, if he can, anſwer to God and 
his Country, who for ſo narrow a Conceit as 
he ſeeks to eſtabliſh, would make that Judica- 
tory, if he could, ſtink in the Noſtrils of thoſe 


Whole Concern it is to remove whatever 15 


hateful ; but though our Author forgets him- 


ſelf, either for the Sake of his Argument, or | 


ſome no more juſtifiable Reaſon, God be 
thanked, our Laws (which without Judicato- 
ries are nothing) and our Judicatories are in 
the Hands of Governours too wiſe to give into 
ſo poor Projects. The Court of Seflion, 
and the Perſons of the Judges, by her ori- 
ginal Conſtitution, are under the Maintenance 
of the King; and the Crown has never 
lightly given ear to ſuch as murmer the 
Judges. The Parliaments of Scotland, almoſt 
in every Reign, have confirmed the Privile- 
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ges of that Court, and the Union has eſta- 
bliſhed them. TY 8 5 

Bur now our Author inſinuates, that doiyg 
ſome bold Stroke will bring the People g be 
quiet, and to mind the Wounds made up: 4 the 
Laws. and Judicatories leſs- With Submafion, 
bold Stokes, where the ſalus Populi is concern- 
ed, are ſometimes neceſlary, but a bold Stroke 
only to untie Men from a Dependance on the 
common Courſe of Law, bold Strokes for ere» 
cting new Tribunals, to make Puniſhment more 
bitter, or to continue a few Gentlemen for 
ſome more Seſſions, is not good Policy, fair nor 
wiſe Advice ; it will make bold Strokes unac- 
ceptable, even where they are neceſlary in o- 
ther. Caſes. _ : 205 

Ifethe Matters in diſpute in Law are arduous, 
will new Men without Law do better than Men 
of Law and Experience? But where will this 
end? If the Matters are difficult, the Commiſſi- 
oners to be named muſt take time, or do raſhly; 
if the firſt, the Nation is in for many Years to 
maintain a new Court at the Charge of 25, 
or 30000 Pounds by Year. | 

It were endleſs to obſerve the trifſing 
Reaſons brought againſt the Seſſion, Pag. 25- 
he puts a puzling Caſe, as he thinks. If an 
Eſtate of 3000 J. per Anzum be charged with 
Debts, whereof the Intereſt amounts but to 


1000 J. what ſhall become of the 2000 yearly 


remaining, muſt it lie in the Receiver's Hands? 
Certainly no, and our Author cannot be ſo 
filly as to think it could, where there is ſo much 
clear Eftate, he who has the Property may, 
and will ſell part of 15 The Creditors' — 

: 2 \ ; 11— 


diſpute long about their Preference, where there 
is à clear Remainder over and above their Pay- 
ments; the Factor could never long enjoy the 
Rents, and if we could, ſuppoſe, to pleaſe our Au- 
thor, that the Creditors and the Proprietor were 
ſtark mad, yet in that Caſe the Deciſion would 
not be hard as to the Rents medio tempore. The 
Judges without Witchcraft, after paying of 
Intereſt Annually, would direct the remainder 
to be paid to that Creditor whoſe Right ſhould 
be found preferable till he were diſmiſſed, and 
fo on; and if this mighty Queſtion were knot- 
ty for the Judges, ic would be ſo to the new 
Court to be named. | 

The third and laft Part of our Author's Pam- 
phlet, is to perſwade the Neceflity of fome 
ſuch Commiſſion as was propoſed laſt Year, 


and he ends with the Brief of the Bill, as to 


Obſerve 1 ff. That its enacting Clauſe carries 


good Reaſon indeed, but why is the Preroga- 
tive of the Crown cramped at all? Are there 
no other Caſes that may merit the King's Cle- 
mency, but thoſe of the Wives and Widows? 
Some Men fought in his Majeſty's Army, at 
Dumblain and Preſton, whilſt the Perſons to 
whom they are Heirs, were with the Rebels ; 
theſe Rebels have been attainted, muſt the Faich- 
ful be barred from the King's Bounty? Do Gen- 
tlemen think, that the Prerogative of ſhewing 
Acts of Grace, is a mere Compliment made to 
the Prince? Is it not in the Crown, as ſuited 
to his Dignity, and often neceſſary to enable 
the Prince to preſerve the publick Safety, or re- 
ſtore its Tranquility. 1 
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But 24%, Even this Bounty of the King's 
muſt attend the Motion of the new intended 
Court, for the Widows can have nothing till the 

Caſe of the Creditors is ſettled ; now that de- 
| pends on the new Court, as we ſhall ſee anon. 
The Proviſo is juſt, but this Remark is neceſſa- 
ry to ſhew what uſe new Courts might make 
of 66 7-47 " | | 


Obſerve 2d. The 2d Clauſe is ſtrangely laid, 
the Bill requires the new Court to call before 
them the Claimants, and decide their Claims 
ſummarily: Now the Bill not having limited the 
new Court, they might call the Claimants in 
what order they pleaſed ; it may therefore ſo 
happen, that the Receivers having 100000 J. 
in their Hands, Claimants who were willing 
to be eaſy, ſhould be ſoon called; others obſti- 
nate and fooliſh might be later ; ſome perſonal 
Creditors might be called before the real Cre- 
ditors, and Sentence might be given in their 
Favours, certifying their Claims, whereby the 
real Creditors might be diſappointed. In ma- 
ny Caſes the Eſtates are incumbered beyond the 
Value, yet if the Debtor was Rebel and attaint- 
ed, this new Court muft judge, all theſe are 
violent Alterations on the Law ; there is no- 
thing in the Clauſe but a preference of a Court 
to be inſtituted to one of long ſtanding, for 
that of ſummary Diſpatch can be had as the 
Law ftands ; there needs none, or very fmall 
Addition to come at all the Good intended, 
without this new Court or Commiſſion. 2dly, 
There is no ſmall Reaſon to oppoſe new Tri- 
bunals, veited with Powers of Judicature, eſpe- 

| | ; cially 


RT 


cially if Men conſidered, that to make way for 


this, a Cry has been raiſed, not to ſay encou- 
raged, diſcrediting the Laws and firſt Judi- 
cature in Scotland; may not new Projects of 
fubſticuting this Court be formed, and new 
Libels raiſed againſt the unfortunate Laws 
of Scotland, and the Judges be publiſhed? But 
_ 34ly, This new Court is tied to no Laws, our 
Author has ſomewhere ſaid, they are to be 
Arbitrators, that is, in other Words, arbitrary 


in the ordinary way, but ſummarily, for as 
| : : | it 


ss 


1 
it has been ſaid, all Proceedings where the 
Crown is Plaintiff are ſummary ; nor is this all 
the Difficulty, by a ſtrange bad Effect of things 
kindly intended, none but the Claimant can 
appeal. Now ſuppoſe the Claimant were a 
perſonal Creditor by Bond, to one who owed 
3000 l. of real Debts, and had but roo J. per 
Annum of Eſtate, if the Commiſſioners ſhould 
be induced to call this perſonal Creditor, and 
certify his Debt, the real Creditors would be 
burt moſt undeniably, and yet they have no 
| Appeal. Matters may certainly be ſo managed, 
thar the Creditor ſhall not be brought before 
their new Court, till the Matter be well pre- 
pared. The Appeal propoſed, is a Relief in 
Words, but not in Reality, a Court veſted with 
ſuch extraordinary Powers, may give the fi- 
niſhing Stroke, if they pleaſe, to the Pains and 
Miſeries of languiſhing Creditors, what they 
call the Coup de Grace And if theſe things be 
in poſſibility, there is good Cauſe to conſider 
the Caſe, before Men, even of the greateſt. 
Worth and Abilities, are truſted with ſuch 


Powers. 


zd Obſerve, The next Clauſe impowers the 
new Court intended to cognoſce Frauds, may 
not this in good management be ſomething ? 
Theſe Reflections are indeed only to be made. 
againſt the creating of new Powers in a new - 
Court, for when Judicatories are eſtabliſhed, 
and have been rried, there is a Preſumption of 
Law in their Fayour. 


CF 
4th-Obſerve, The following Clauſe ſuppo- 
ſes, that all the Subject is to be brought into 
the Exchequer before the Claims of Creditors 
ſhould be adjuſted; very wrong indeed, and 
now no longer inſiſted on by any but our 
Author, but ic ſhows what was intended by 
ſome Men, and for what Ends. — 


F th Obſerve, The Clauſes that immediately 
follow, contain that deſirerable Power of na- 
ming Factors, as to which, Firſt, the Rents are | 
{tated to amount to about 30000). yearly. This 
for the Years 1716 and 1717, and a good Part 
of 17 18. muſt be in the Hands of the Fa- 
Rors named by the Seffion ; ic will be one Year 
more before the new Factors can operace ; fo 
there may be before any Moneys be payable 
to the Exchequer about 130000 J. in hand. 
That Sum under good Direction, may purchaſe 
many Claims, which may go a good way to | 
amount to the full value of what ſhall be gor | 
for ſome of the forfeited Eſtates. This again 
is 4 Poffibility depending on the Power of na- 
ming Factors, for ſuch Factors will be ent- 
power'd to call the Moneys out of the Hands 
of Factors, named by the Lords of Seſſion; this 
again is but a Poſſibility, but why this heavy 
Fight for naming of Factors? It would look 
liker pure Zeal, if no ſuch Poſſibility did ap- 
pear ; however, ſo the Powers in our Author's 
Senſe are to be eſtabliſhed. But this is not all, 
here follows, Stewards or Factors ſhall be dif- 
charged upon their paying into the Exchequer 
the Rents by them received. Then follows 
and accompting as in the Bill. Here our Au- 


ther 
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thor would have covered a clover: Foot ; the 
Bill ſays, © To pay into the Exchequer at 
c ſuch Days and Times as he thall be thereto 
« required by the Precepts of the ſaid Com- 
<« tiſoters.”. How renactouſly this Power of 
keeping a Sluice on the Money in the Receivers 
Hands, is purſued, for what Uſe no Body fare 
will fay ; but What Uſe might be made of this 
delicious Power, few Men are ſo blind as not to 
ſee: That poſſible Abuſe is a mark that our 
WW Author's Aims may have been very intereſted 

and partial, and that what he N — 

not to be — 25 


ö Obſerve 6th, The next Chauſe is a hanty 
Stroke; all the Diligences of Creditors done 

under the Benet of two freſh Statutes ; all the 
Proceedings of the Courts of Law, tho? ac: 
cording to the Law ſtanding, are reſcinded; 
to make a clear Stage for our new Opctarots. | 
The unfortunate Creditors who have been at 
Charges, depending on the Laws, and publick 
Faith, muſt loſe all that's done, and begin on 2 
new Foot, and all this for their greater Good 
and Accommodation, if they ll take our Au- 
thor's Word for it. 

The next Clauſe is honeſt and fair, if the © 
Adminiſtration were left in Hands, in which the 
Body of the People by a Habit formed from 
Law, and Experience in them, could truſt and | 


acquielce. 


Obſetve 7th, There is a new | 
Blow given to the Creditors, by Page47 & 48. 


two new affected veſting Clauſes. 
H | But 


— 
» 
_—_ 
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But it were burthenſome to obſerve further on 
that Matter now. "5 


There are Two Notions, which are indeed 


but Prejudices, taken up in heat and haſt, and 
which yet are at the bottom of this whole Ar- 
gument, and chiefly carry ſome Men over all 


Difficulties, that iss; PETR | 

- 1}. That this way of ſqueezing the Blood 
and Marrow out of the forfeited Eſtates, is 2 
proper way of raiſing Money for the Uſe of 


the Publick. Let the Men who are poſſeſſed 


of ſuch a Notion, think one Moment on that 
Subject, and enquire what good Proſcriptions 


have done towards. the relief of any State at 
any Time? How far it has been reckoned a- 


greeable to a State fond of Liberty, not only 


to attaint conſiderable Numbers at once, but 


refine, and ſtretch Attainders, to make new 


_ racking Engines to ſerve the warmth of ſome 


Men? Let them enquire, if numerous Attain- 
ders have not :been rather the Artillery of other 


kinds of Governments ? If, after Gentlemen 
have given themſelves leiſure to think a little 


calmly on ſuch Things, they ſtill continue to 


be of the ſide of our Author's Argument, they are 


more worthy of Pity than the moſt miſerable are. 


A ſecond Notion is, That the Forfeitures be- 
ing rigorouſly put in Execution, a great Sum 
will return to the publick Uſe by it, to bal 
lance all the cries and odium that can attend 
it. But this again is a very wrong Notion; 


had the Parliament been as carefully informed 


of the real Cafe of the Eſtates forfeited in Scot- 
land, with the Debts and Incumbrances that 
lye vpon them, as it has been of their annual 

= Pro- 


e | 

Produce, it is not likely that ſuch wild Schemes 
as our Author promotes could have found fo 
many to favour them. But that is not only hid 
from the Eyes of the Parliament, leſt it might 
confound the Artifices for ſetting a new Com- 
miſſion on foot, but even from all others, leſt 
the Members might receive a ſide Light, the 
Servants, at the Enquiry Office in Scotland, 
are ſtrictly commanded to keep that Matter ve- 
ry ſecret ; of which one notable Inſtance has 
happened in a very publick way. Yon Ee 
| His Majeſty being . empowered by particular 

Acts to ſhow His Royal Clemency to certain 
of the Wives of the attainted Rebels, and ha- 
ving referred ;the Petitions of theſe Ladies to 
be examined in the Court of Exchequer in 
Scotland, that Court was under ſome Neceſſity 
to enquire into the Condition of the Eſtates to 
which theſe Petitions did relate. The eafieſt 
Way was civily to deſire to ſee what Claims Z 
had been made before the Commiſſione:s, but 
there was no Light to be had there, the Judges 
were forced to have recourle to other ways for 
diſcovering the real Caſe. There 
has even been a kind of Complaint Sead Report. 
made againſt one of the Lords of | 
Seffion, for ſending to defire ſome ſuch other 
Favour; for ſo his Lordſhip's Order is expreſt, 
and not in the ſtile of Requiring. | 88 
Why all this Myſtery? whilſt on the other 
Hand the vaſt Advantage that may accrue to 
the Publick is ſounded ſo loud. The Conſci- 
ences of ſome Men muſt be as hard, as the Eyes 
of ſome others are blind, and their Ears deaf, 
to make way for our Author's dear Scheme, of 

e 1 8 a new 
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pe. 5 


a ne Commiſlion, and Powers paramount to 
Law. 15 


Had the true Caſe of the Eſtates really been 
lay'd open, Men would have ſeen there was 
nothing to be brought to the Publick, that 
can be of equal Service to che Government, as 
che Contentment and Quiet of the Peoples 
Minds; the Preſervation of the Dignity of the 
Laws; the Qbſegvation of a freſh. and ſolemn 
Treaty of Union, too tender yet to bear pair: 
ing near the quick.  ' 2 
For Proof of this we may take one Example 
for many; The Eſtate of Mintoun, which is 
not the worſt that is forfeited to the Crown, 
and which ſtands firſt in the Abſtract reported 
by the Commiſſioners, and was thought wor- 
thy that Mr. Halden, Brother to Mr. H——= en, 


one of the Commiſſioners, ſhould be appoint- 


ed Receiver, or Steward to it, the firſt ied 
of the open War with the Courts, below; This 


Eſtate is. reported to be Worth 


See Appendix 3393 4. 11 s. comprehending ſome 
n 7 Dx {wall Things which ſeldom an 
P-4'59. Computed to 2 Purchaſes in 

buying and. felling in Scotland, 
This ftrikes the Eye, as what in ſelling muſt 
produce a great Sum, but the, Report does not 
tell what annual, conſtant Burthens it lyes un- 


der, ſuch as Payments to the Miniſters of the 


ſeveral Pariſhes, School-Maſters, &c. 2dly. 
The Rents arifing from Coals and Salt, reckon- 
ed at 10007. which makes near one Third of 
the annval Value reported, are very uncertain 
and caſual ; ſuch Profits in buying and ſelling, 
are for che moſt part rated according * the 

a State 
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State of ſuch Coal;and-Sak Works at the Time 


of Sale, and are not commonly reckoned to. 
the hall Value of the Rents of Lands; ſo that if 


Lands were to be fold. at 20 Years purchaſe, 
theſe are not worth above 9. 3dly. Some parc 
of the Land Rent, and that „ part of that 
Eſtate, depends on the Coal and Salt, eſpecial- 
ly at Tranent and Cookeany, where the Colliers 
and Salters Hutts and Aikers pay conſidera- 
bly more than theſe Lands could pay with- 
out the Coal and Salt Works. 4thly, There 
ate Debts. towards 40000 l. owing, which 
unleſs, the unfortunate Creditors are to ſuffer, 
contrary to the publick Faith, myſt bs paid 
before the Publick can reap' any Advantage. 
5ibly, The Expence of theſe uſeful Enquiries 
comes to between 20 and 399og. J. per Aunum, 
which will fall in groſs Avarage upon every 
Eſtate, and diminiſh the Benefit coming to che 


Publick proportionally... Gry, Suppoſe this 


were as perfect as ever human Laws were da- 
viſed ; ſuppoſe alſo. that che. Parſons to be vaſted 
with ſagh Truſts, be: for Purity of Intention, 
and clear Sight, as excellent as Men can be, 
yet every Reader acquainted with the Genius 
of this corruptad Age, will readily think che 


on; every one of theſe: Vulturs muſt feed on the 
I fit chat might other ways come to the Publick ; 
ſo that on Suppoſition of a fair and equal Pries 
to be offered, little or nothing is to come to 
the Pyblick. - Laſtly, It is not likely that them 


will be Purchaſers found, neither the People 


new Law, pxopoſed by. our Author to be made, 


Spigie of Jobbing will find ſome Corner to fix = 
Liver of the poor-Creditor, or waſte the Bens- 
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the Crown be empowere 
to any Court of Juſtice to accept of certain 


6 2 08 

of that Country, nor Strangers, unleſs one could 
imagine it were to be undertaker by a Com- 
bination of Men ſpurred on by ſome violent . 


Ambition, and exceffive hope of Gain, with 
aſſurance of being ſupported in whatever they 


ſhould do; a Method fo inconſiſtent with the 
Intereſt of the Government, and with the 
thoughts of real Union and Coalition of Hearts, 
between the once two Kingdoms of Scotland 
and England, that no Body that wiſhes theſe 
Ends, can without horror think of ſuch a Con- 
fpiracy. But if the Creditors: be not frighted 
with the Terrors of new evil Spirits, if the old 
Method to which they ſubmit willingly; as - 
free People do to Laws known and tried, may 
take place; the Creditors will offer as high as 
the real Value of the juft Dee upon each 
Eſtate does ariſe, where theſe Eſtates are nor 
really Bankrupt ; And where there is any valu-. 
able Superplus W of the Debts, if 

to give directions | 


Rates by way of Compoſicion, either from ſuch 
of the Rebels, as are, or ſhall be pardoned, or 
fram the Creditors of Rebels : This will' eaſe 
the Minds of all concerned, eaſe the Publick 
of the Charge of the Commiſſioners, &. and 
bring all things towards univerſal Submiſſon 
and Quiet: ; Something this way may be gorcen- 
But if che Adminiſtration be put into a new 
Machine of Law, to exact the nitmoſ# Faxthing, 
it is too apparent, the Schemes inſiſted on by 


our Author, will ſubſiſt a while under Oppoſi- 


tion from all hands, and end in poor Excuſes; 


when Miſchiefs, innumerable eaſy to foreſee, 


have 


have reduced a Part of this flouriſhing Iſland to f 
a hunting- Field. Good God! What is in this 
mad Scheme, to be found worthy to riſque one 
of the many Evils certain and laſting; beſides 
thoſe that in Probability will, or in Poſſibility 
D ES: EE - 
Theſe Obſerves grow already too long, and 
yet one cannot but add one more. The pri- 
vate Eſtates in Scotland are commonly but ſmall, 
from 50 J. to 500 per Annum, is reckoned no 
deſpiſable Fund for an honeſt Family; where 
the Eſtates are greater, they are commonl7 
joined with Dignity, which augments every 
Expence proportionably. Theſe ſmall Eſtates. 
are enjoyed by numerous Families ; there are 
more Children tor the moſt part than in South- 
Britain, and the Numbers of Children which 
the Scots (eſpecially the Sons) breed with Ex- 
pence both at home and abroad, and the Por- 
tions that muſt be given off to Daughters and 
younger Sons, keep the Families conſtantly in 
Debt. A Man that poſſeſſes a good yearly 
Rent, is reckoned rich, though he have conſi- 
' derable Debts ; if he can but breed his Chil- 
dren, give them Portions, and keep his Cre- 
dit, though he leave his Eſtate as much under 
Burthen to his Heir as he found it himſelf. 
Sometimes the Eſtate comes to a frugal Hand, 
and it grows better, but more often it does o- 
therways; there are indeed Accidents by which 
old Families who have ſtuck to their Lands, 
2 clear, and ariſe bright; and there are Ca- 
es where civil Employments and Merchandize 
give birth to new Families, but theſe are rare. 
This Obſervation may help to convince Men, 
| ] / thac 
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| that there can be nd great Matrers hoped for fl. 

from the forfeited Eſtates in Scotland, and that 

the moſt part of the Claims may be very juſt 

and real, though the Creditors did not appear 

fo numerous, til the Hazard of having all 

ſwallowed up by the Forfeitures allarmed them. 

Io conclude, our Author has formed a De- 

ſign to preſs at this very ſeaſonable Time the e · 

recting of a new Court; he has projected to 

have the Perſons the ſame who became his Ae. 

quaintance by the Commiſſion, neglecting his 

old Acquainrances, and the Habits he had be- 

fore. He is very angry ar ſome who gave bad 

Impreſſions of the Schemes he advances, but 

can he be ignorant that the Facts themſelves 

raiſe Cries ro Heaven and Earch for relief? 

And that no. Body is deaf but ſuch who ſtop 

their Ears ? No Body inſenſible that he is in the 

wrong, tho” poſſibly there may be other nc 

dent Reaſons that miy engage ſome to continus 

Who ever wrote, publiſhed, or helped, or mat. 

red this Pamphlet, had in View to impreſs ei 

World, that the King had at the Time these 

. Things complain'd of happened, no Lawye 

in Scotland, no Judge he can truſt to in Matten 

that concern the Forfeitures, - =} 

For this End there are Hints ſcattered up and 

down, to perſwade, that whoſoever ſpeaks of 
Miſmanagement in theſe Matters, concerni 

forfeited Eſtates, except it be againſt the Kings 

"Lawyers in Scetland, and the Courts of Juſtice 

there (for that is left open) he is a Jacobite, 

cannot be diſtinguiſhed from ſuch. Thete is 8 

little Turn of Suggeſtion to be met with, Pap 
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converſation, with a ſmiling Countenance, - 


aken from ſome Parts of a Memorial given laſt 
Year to ſome Perſons of Note, importing, That 


bre the ordinary Courts, the Claims of all con- 
erned might be decided ſummarily, without 
great loſs of Time or Expence ; that for that 


he Hands of the Solicitor in Scotland (who, by 


ploy ſome more Lawyers for the Crown. Our 


his Matter has made, may have its riſe not ſo 
much from regard to the Court of Seſſion, as 

tom the Influence of ſome who would gladly. 
ave this Employment of managing the publick 
Intereſt in the Forfeitures, wholly in the way of 

„ v ; but the Neceflity of having ſome 
Perſon employed in that Way, is ſo plain, that 


hend would be the effect, &c. ſuch a Body 


every Body has the ſame itch to touch publick 


Money, as ſome Body has? He could not be 


ignorant that the Perſon he aims at, left Buſi- 
neſs at the Bar that was far more profitable than 


he could, or indeed did propoſe to enjoy by 


any publick Employment; how then could this 
Gentleman ſancy that that Perſon (who 8 
. ” as 


ä 

armleſs and undeſigning, like an Angel, that, 
13 1 at / * * . * 

ne almoſt ſees the Author. This little Hint is 


Directions were timeouſly given, to inſiſt be- 


& a Sum of about 500 J. might be put in 


he by, is, and was then Mr. Dundaſ:) to be 
deſtowed in carrying on Law Suits, and em- 


duggeſter honeſtly ſays a great deal of the Noiſe 


would propoſe 500 J. to be advanced to him, 
Poor ſmooth Mr. Whiſperer ! does he think 


beg leave to ſuggeſt what I humbly appre- 


A 


* 


vice) aimed at touching this wretched Sum offi wi 
==.  _ -e00l. he could not but know. that Money nll 
that Caſe muſt have been lodged with a'Gen 
tleman, whom the Perſon he ſeeks to ſtab in the 
+ dark, has no more Power oyer than the meerei i Ta 
_ |  _ 5 5 
But if this Terrier of the Politicks had ſmeleffl be 
2 a Plot, to haye any extraordinary Power'lodgedW bu 
=. ſome where, by way of a new Office, he could . Ct 
> - _. not but know that this muſt be an Encroach- on 
» | 2 ment on the Office of one who has yet the Ho- an 
13 that Office the beſt he can againſt Enctoach- de 
ments, under no ſmall Diſcouragements. + | 
TA - His Charge of Jacobitiſm returns upon ano- 
ws. - _ -ther's Head; the World is not ignorant who ha; 
{7 > © been fo ſince the Revolution, and that very 
[| | ww: lately too, flaming Jacobites: Such Men then 
1 were keen on that Side, and had it been in 
Ss: ' . their Power, one may, without breach of Cha- 
Iity, preſume, would have been fierce and 
LR cruel to the Lovers of the Revolution. The 
2 Perſon againſt whom the Reflection is deſigned, 
was educated in other Sentiments ; he was 
= taught to loye, promote, and adhere to a Pro- 
teſtant Cauſe, and to oppoſe the contrary hear- 
=” - . tily whenever there ſhould be Occaſion ;-and 
Feet, not to ſhake off Humanity, or forget the 
43 008 Duties of a Man to his fellow Citizens, whom 
. he ought rather to wiſh reclaimed, than cut off 
1 from the Government; Puniſhments, as he was 
FF -  - . taught, are the franpe Work, even of Governors, 
FF. and co be carried no farther than need requires, 
. th. "3h He was taught, that Penalties are not to bs 
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, imbittered. "Theſe Sentiments never have, nor 
will abate his Affection 
or out of Place. 


It is from theſe very Sentiments that Men 
may with our Author had better employed his 


Talents, than to promote ſo poor and narrow a 


Project as this new Court of Juſtice is, to which 
he has facrificed, not only his own Invention, 
but, as far as in him lyes, the dear Laws and 


. Cuſtoms of his Forefathers. Abſolute Perfe&i- 
on is ſought-in- vain in human Conſtitutions, 
and is fafe only in what has been tryed, and 
one ought to depart from it unwillingly, and by 
degrees, and for neceſſity, or evident Utility. 


The violent Attempt on the Law has grated the 


| People in Scotland deeply; it has raiſed the 


22 


Spirit of Diſcontent almoſt to deſpair, and has 


galled the Men who love the King's Govern- 


ment, and in a manner enfeebled their Hands. 


There is not any Set, or Order of Men, who 


do not look on what our Author pleads for, 
with Terror and Abhorrence ; if there be 
ay Exceptions, they are few and inconſider- 


able. * 3 Ec, 
On the other Hand, if the Claims are proſe- 
cuted in the common Courſe of Law, and 


Sales appointed to be made by the ordinary 
Judicators, the publick Tranquility will begin 


to take Place, and the ſtubborn Enemies of the 


Government will begin to leave their Enmity, 
and ſtudy to deſerve that Clemency which His 
Majeſty has begun ſo plentiſully to ſhow to 


them, and which is ſo congruous to ſo excellent 


a Prince, and a Proteſtant Government. 
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